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In the Court of Appeals of the District of Columbia. 


No. 2575. 

William Sacks, Appellant, 
vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 28651. 

The United States 
vs. 

William Sacks. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court December 13, 1912. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, October Term, A. D. 1912. 

S * . m • • 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one William Sacks, late of the District aforesaid, on the 
twenty-fifth day of October, in the year of our Lord one thousand 
nine hundred and twelve, and at the District, feloniously did car¬ 
nally know and abuse a certain Marie Merritt, she, the said Marie 
Merritt, being then and there a female child, under the age of six¬ 
teen years, to wit, of the age of twelve years; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

CLARENCE R. WILSON, 

Attorney of the United States 
in and for the District of Columbia. 
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WILLIAM SACKS VS. THE UNITED STATES. 


(Endorsed:) Criminal No. 28,0." 1. United States vs. William 
Sacks. Carnal knowledge. Witnesses: Marie Merritt, Lydia Ritter, 
Pearl Dudlev. A true bill. Fred W. Behrens, Foreman. 

2 Supreme Court of the District of Columbia. 

Wednesday, January 'IQth, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

* * * * * * * 

No. 28051. 


United States 
vs. 

William Sacks. 


Indicted for Carnal Knowledge. 

Come as well the Attornev of the United States as the defendant 

%) 

in proper person, according to his recognizance and by his attorneys 
M. E. O’Brien and J. A. O'Shea Esquires: whereupon comes a jury 
of good and lawful men of the District of Columbia, to wit: —Ben¬ 
jamin B. Knell, Edward Ebert, Joseph II. Fiske, William T. Rouzer, 
Frank B. Blackford, George W. Davis, John T. Crossley, George C. 
Wright, Robert B. Tenney, who l>eing sworn to well and truly try 
the issue joined herein, after hearing the evidence in part, are 
respited until the meeting of Court to-morrow. 


Friday, January 31 st, A. I). 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid and the 
jury that was respited yesterday: whereupon the said jury, after 
hearing the argument of counsel and the charge of the Court, upon 
their oath say that the defendant is guilty in manner and 
3 form as charged in the indictment: and thereupon on mo¬ 
tion of the attorney for the defendant, the said jury is polled 
and each member thereof upon his oath says that the said defend¬ 
ant is guilty in manner and form as charged in the indictment. 


Motion in Arrest of Judgment. 

Filed Februarv 5, 1913. 

******* 

Now’ comes the defendant by his attorneys, James A. O’Shea and 
Matthew’ E. O'Brien and moves the Court to arrest the judgment in 
the above-entitled cause on the following among other grounds: 
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1. Because the indictment does not allege an offense was com¬ 
mitted in the District of Columbia. 

2. Because said indictment is defective and insufficient, in that, 
the alleged offense attempted to be set forth was not set forth with 
sufficient certainty, precision, definiteness and accuracy to apprise 
the defendant of the offense that he must be prepared to meet at the 
Trial Table. 

3. Because said indictment is too vague, uncertain and indefinite 
in law to charge a crime. 

4. Because said indictment was fatally defective to charge in law 
a crime. 

5. Because there were.many variances between the allegation of 
tlie indictment and the proof at the Trial Table. 

fi. Because it was left for intendment and inference that the al¬ 
leged offense was committed in the District of Columbia. 

4 7. Because the Court without any proof took judicial 

notice that Analostan Island was in the District of Columbia. 

8. Because the proof attempted to show an offense committed on 
Analostan Island sometime l>efore July 4, 1912 when the defendant 
from the information he had received at the preliminary hearing 
in this case expected to meet another issue, to wit, on October 25, 
1912. in Georgetown. 

JAMES A. O’SHEA, 

MATTHEW E. O’BRIEN. 

Attorneys for Defendant. 

United States District Attorney. Washington, D. C.: 

Please take notice that we will call this matter to the attention of 
the Justice holding Criminal Court No. 1, on Saturday, February 
8th, A. I). 1913, at Ten o’clock, A. M., or as soon thereafter as 
counsel may be heard. 

JAMES A. O’SHEA, 

MATTHEW E. O’BRIEN, 

Attorneys for Defendant. 

Service acknowledged this 5" day of February, A. 1). 1913. 

CLARENCE R. WILSON, 
Per W. GILCHRIST. 


Motion for a New Trial. 

* 

Filed February 5, 1913. 

♦ * * , * * * * 

Now comes the defendant by his attorneys, James A. O’Shea, 
and Matthew E. O’Brien, and moves the Court to grant a 
5 new trial in the above-entitled cause, for the following among 
other reasons, and shows to the Court as follows:— 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the evidence. 
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3. That the verdict was contrary to the law as given to the jury 
by the Court. 

4. That the Court erred in instructing the jury. 

5. That the Court erred in admitting evidence contrary to the 


Law. 

6. That the Court erred in refusing to admit evidence contrary 
to law. 

7. Because there were many variances between the indictment and 
the proof at the Trial Table. 

8. Because new and material facts have come to light since the 

trial. . . 

9. That the witness Lydia Bitter has since the trial made affidavit 
to the effect that in giving her testimony at the trial she was labor¬ 
ing under a mistake, and stated something which she believed to he 

^ # 
true hut which was not in fact true. 

10. Because Clifton Walker another witness for the Government 
has since the trial admitted that he testified to a falsehood and de¬ 
clared that he would do so again if a new trial were granted and he 
ho|>ed the Court would impose a sentence of thirty years. 

11. Because of misconduct of the District Attorney. 


JAMES A. O’SHEA, 
MATTHEW E. O BRIEN. 

Attorneys for Defendant. 


0 United States District Attorney. Washington. D. C.: 

Please take notice that we will call the above matter to the attew- 
tion of the Justice holding Criminal Court No. 1 on Saturday. Feb¬ 
ruary 8th. A. D. 1913 at ten (10) o’clock. A. M., or as soon there¬ 
after as counsel mav he heard. 

JAMES A. O’SHEA, 

MATTHEW E. O'BRIEN. 

Attorneys for Defendant. 


Sendee of above acknowledged this 5th day of February, A. D. 
1913. 

CLARENCE R. WILSON, 
Per W. GILCHRIST. 


Affidavits in Support of Motion for New Trial. 

Filed February 6, 1913. 

* * * * * * * 

Now comes the defendant in the above-entitled cause, by his at¬ 
torneys, and with leave of the Court first had and obtained, files the 
following affidavits in support of the motion for a new trial filed in 
his behalf bv his attornevs. 

JAMES A. O’SHEA, 

MATTHEW E. O’BRIEN, 

Attorneys for Defendant. 
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City of Washington, 

District of Columbia, ss: 

T, James A. O'Shea, being first sworn on oath depose and 
7 sav that T am of counsel for the defendant and represented 
him at the preliminary hearing before Anson S. Taylor 
Commissioner, during which examination I endeavored to procure 
as much information as possible in order that when the trial was 
had, we might know just exactly the offense charged against us: 
that acting upon said preliminary hearing, myself and my asso¬ 
ciate, Mr. O'Brien, prepared for the event indicated on October 25th. 
1912, in the preliminary hearing and stated in the indictment 
herein: that before the trial we endeavored to make the District At¬ 
torney advise us. there being two indictments pending against the 
defendant, upon which indictment he was relying and the only 
satisfaction that we could get was that he intended to trv both in- 
dictments at the same time; that indeed to such an extent was this 
true that when we prepared a list of witnesses and had their names 
on subpoenas the subpoenas were temporarily held up until we had 
to advise the Court of the situation and then the Court granted us 
leave to subpoena our witnesses so that we might meet both indict¬ 
ments: that T have represented William Sacks from the inception 
of the case at the preliminary hearing, have made a diligent effort 
to ascertain the truth and was not in possession of certain facts 
which would have materiallv strengthened the defeme until after 
the conviction; that among these things was the statement of Lydia 
Ritter as mentioned in her affidavit w hich is appended to the motion 
for a new trial; and the fact that Mr. and Mrs. Joseph Blackman, 
relatives of Lydia Ritter lived in a house boat anchored near Ala- 
lostan Island at the time: that on the date in question it ap¬ 
pears that Lydia Ritter and Marie Merritt visited the Black¬ 
mans; that during the trial I was under an erroneous im¬ 
pression due to the fact that not knowing the true situation it was 
deemed unwise to interrogate Lydia Ritter to anv extent on cross- 
examination; that T have read Mr. O'Brien's affidavit as to the prepa¬ 
ration made for the trial of the indictment the date of which is Octo- 
ber 25th. 1912 and concur heartily with everything stated therein 
bv him. 

JAMES A. O’SHEA. 

Subscribed and sworn to before me this 6th dav of Februarv, 
A. D. 1913. 

[seal.] ERSKINE GORDON, 

Notary Public, D. C. 

City of Washington, 

District of Columbia, ss: 

I, Matthew E. O’Brien being first sworn on oath depose and say 
that I am one of the attorneys of record in the case of the United 
States vs. William* Sacks; that I read the evidence given by Marie 
Merritt before the Commissioner at the preliminary hearing and 
taking that in connection with the indictment I and my associate 
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prepared a defense to the alleged occurrence in a barn in Georgetown 
on the 2oth day of October, A. D. 1912, and were prepared to show 
■ ■ * given by Marie Merritt to that occurrence at 

the preliminary hearing was false in every particular, as the phys¬ 
ical conditions were such that it would have been impossible 
9 for the alleged occurrence to have been committed in the 
place and in the manner described by her. That we were 
further deceived in believing that the Government would rely upon 
that occurrence by reason of the fact that the date in the indictment 
was the same date as the day named by Marie Merritt at the prelimi¬ 
nary hearing: and further by the fact that at said hearing Marie 
Merritt said that Pearl Dudley was with her in Georgetown on that 
date, and on the back of the indictment the name of Pearl Dudley 
apjiears as one of the witnesses who testified before the grand jury. 

W it nesses examined the locus in quo as described in the testimony 
of Marie Merritt relating to October 25th, 1912; photographs were 
taken and measurements made in preparation of a defense as to that 
date and that occurrence and l was surprised when the Government 
offered evidence as to an occurrence on Analostan Island in the 
early part of Julv or the latter part of June rather than the one 
named in the indictment. 

That after the trial I learned for the first time that relatives of 
Lydia Hitter, Mr. and Mrs. Joseph Blackman, resided on a house 
boat anchored at Analostan Island and that the defendant had taken 
in a row boat the girls to this house-boat about the time testified to 
as the date of the alleged occurrence on Analostan Island and for 
the first time learned that the defendant had been on the island with 
the girls. This is why the cross-examination of Lvdia Hitter was 
not pursued as it might have been had the facts been known at the 
trial and the witness been older and the matters stated by 
10 her in her affidavit developed in the trial of the case. 

MATTHEW E. O'BRIEN. 

Subscribed and sworn to before me this (5th day of February, 
A. D. 1913. 

[seal. J ERSKINE GORDON, 

Notary Public, D. V. 


1, Joseph Darlington Mackey depose and say that I am a resident 
of Alexandria county, Virginia, that I am in my nineteenth year 
and am the son of Crandall Mackay prosecuting attorney for Alexan¬ 
dria county Virginia, that on the evening of January thirty first 
A. D. 1913 1 was in Georgetown I). C. at a Garage owned by my 
father and run by Benjamin Busher, that while there I met Clifton 
Walker and William Sacks, that William Sacks said to Walker 
‘*You know that 1 have not spoken to you for two years. What do 
you mean by swearing to a lie against me in court." To which 
Walker replied “Yes you son of bitch I lied about you and I hope 
that the judge gives you thirty years, and if you get a new trial I 
will lie about you again." I told this conversation to my father and 
am making this affidavit in the interest of justice. William Sacks 
is not an associate or friend of mine and 1 simply know’ him to see 
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him. 1 know that he is the same William Sacks who was tried for 
carnal knowledge in the Criminal Court at W ashington and con¬ 
victed on the dav of the conversation above given. 

JOSEPH DARLINGTON MACKEY. 

11 Subscribed and sworn to before me at Washington D. C. 
this fifth dav of Februarv A. D. 1913. 

LA WHENCE HUFTY, 

Notary Public, D. C. 

William Sacks being first duly on oath sworn deposes and says 
that he is the same William Sacks named as defendant herein; that 
he was tried in the Supreme Court of the District of Columbia hold¬ 
ing a term for Criminal Business; that one Clifton Walker was a 
witness against him, and testified as to certain matters, which your 
affiant claimed were untrue; that on Friday January 31st., A. 1).. 
1913, your affiant saw the said Clifton Walker at a Garage owned 
by Crandall Mackey, Commonwealth Attorney for Alexandria 
County, Virginia; that there was present Crandall Mackey’s son, 
who is named Joseph Darlington Mackey as well as your affiant and 
the said Clifton W’alker; that your affiant said to the said Clifton 
Wldker “You know that I have not spoken to you for two years. 
What do you mean by swearing to a lie against me in Court’ To 
which W alker replied “Yes you son of a bitch 1 lied about you 
and 1 hope the Judge gives you thirty years, and if you get a new 
trial I will lie about vou again”: 

WILLIAM SACKS. 

Subscribed and sworn to before me this 6th day of February. 
A. D., 1913. 

[seal. 1 ERSKINE GORDON, 

Notary Public , I). C. 

12 1. Lydia, Ritter, being first sworn depose and say that I 
am the Lydia Ritter who testified as a witness for the Gov¬ 
ernment in the case of United States versus William Sacks tried 
in the Supreme Court of the District of Columbia during the past 
three days: That in giving my testimony I stated I had seen W'il- 
liam Sacks have improper relations with Marie Merritt on Analostan 
Island early last summer, that in making that statement I meant to 
tell the truth but the fact is I thought William Sacks and Marie 
Merritt had done something while they were in the bushes but I 
did not see them have sexual relation. 

(The above was dictated by Matthew E. O’Brien, attorney for 
William Sacks who then asked Lydia Ritter to tell what actually 
happened on the day of the visit of herself and Marie Merritt to 
Analostan Island with William Sacks.) 

“Marie asked Willie to get a steam launch and he said he could 
not get it, so Marie said pay a quarter and hire a small boat. So he 
said “No” so she said go ahead, so he got the boat and first we went 
down the river near Long Bridge. Wlien we got out on a house boat 
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and went to mv grandmother s Mrs. .Toe Blackman and we staved 
there for a while and M illie got tired of waiting and started away. 
Marie and I called him, so he came back and got us. We started 
toward Georgetown and stopped on the island. There Marie got 
Willie by the hand and pulled him in the bushes. They were in 
there about four or five minutes. I coidd not see what they were 

I/ 

doing while thev were in there. She came out and said “Lvdia. he 

doesn’t want me. he wants you ’. “We’ll divide the monev”. 

• « 

18 After that he was not alone with Marie till we came to 
Washington. The rest of my testimony in the case is cor¬ 
rect and when T said M illie and Marie had improper relations I be¬ 
lieved I was telling the truth, but I did not see them do it. 

Miss LYDIA K. RITTER. 


Sulxscribed and sworn to before me, this first day of February. 
A. I>. 1913. at M’ashington. D. C. 

[seal.] J. ARTHUR LYXIIAM, 

Notarn Public, 1). C. 


Supreme Court of the District of Columbia. 

Friday, Februanj "tit, A. />. 1913. 

The Court resumes its session pursuant to adjournment, Mr. .Jus¬ 
tice Stafford presiding. 

* * ■ * * * * * 

Come as well the Attorney of the United States as the defendant 
in proper ]>erson, according to his recognizance and by his Attor¬ 
neys M. E. O’Brien and J. A. O’Shea Esquires; whereupon the de¬ 
fendant’s Motion in Arrest of Judgment and Motion for a new trial, 
coming on to be heard, after argument, are by the Court overruled, 
to which action of the Court the defendant by his attorneys asks an 
exception which is noted; and thereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the law 
should not be pronounced against him and he says nothing except 
as he has already said; whereupon it is considered by the Court that 
for his said offense, the said defendant l>e taken by the S y u- 
14 1 >erintendent of the Washington Asylum and Jail, to the 

said Asylum and Jail, thence to the Penitentiary, (as desig¬ 
nated by the Attorney General of the United States), there to be im¬ 
prisoned for the period of eight (8) years, to take effect from and 
including the date of arrival of said defendant at said Penitentiary; 
and thereupon the defendant by his attorneys notes an appeal to 
the Court of Appeals from the foregoing judgment; whereupon the 
Court fixes the amount of the Cost Bond in this case at fifty dollars 
and the amount of the Bond for appearance at five thousand dol¬ 
lars; whereupon the said defendant is committed to the Washington 

Asvlum and Jail. 

%/ 
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Memoranda. 

February 17, 1913.—Appeal Bond approved and filed. 

March 17, 1913.—Bill of Exceptions submitted. 

March 24, 1913.—Time to settle Bill of Exceptions extended from 
day to day to, and including the 9th day of June, 1913. 

Time to file transcript of record extended from day to day to, 
and including the 24th day of June, 1913. 

15 Supreme Court of the District of Columbia. 

Friday, June 6, 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford, presiding. 

* * * . * * * * 

Now comes the defendant by his Attorneys, Messrs. O'Brien and 
O’Shea, and presents to the court his bill of exceptions taken during 
the trial of the cause, and prays that the same may be signed and 
made part of the record, which is accordingly done, now for then. 

16 Bill of Exceptions. 

Filed June 9, 1913. 

******* 

This cause coming on for trial, before the Honorable Wendell P. 
Stafford, associate Justice of the Supreme Court of the District of 
Columbia, and a jury, on the 28th day of January A. I). 1913, The 
United States being represented by Messrs. Clarence R. Wilson, 
District Attorney and S. McComas Hawken, Assistant District At¬ 
torney, the defendant being represented by Messrs. James O’Shea, 
Matthew E. O’Brien and John I. Sacks, the following proceedings 
were had; 

The opening statement for the government was made by S. Mc¬ 
Comas Ilawken, during which he said ‘Tie hired a row boat and 
took the two girls in the boat and rowed them down near to the long 
bridge, and then made improper suggestions to them, and then 
turned the boat and came back to an Island, Analostan Island”. 

Whereupon, counsel for the defense objected and a consultation 
between counsel and the court was had out of the hearing of the 
jury in which counsel for the defense objected to any statement 
being made by the attorney for the government implicating the 
defendant in more than one crime, which objection was sustained. 

Whereupon, Mr. Hawken continuing the opening statement said 
“there were some scows there, gentlemen of the jury, the testimony 
will show, and after getting on the scows, defendant sug- 

17 gested that one of the girls, the Merritt, have intercourse 
with him, or permit him to have intercourse with her; and 

we will prove that the girls refused.” 

2—2675 
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Whereupon the following occurred: 

Mr. O'Brien : Notwithstanding what was said at the bench he 
used the plural just this moment. It is sufficient for me to state 
that. 

The Court: What is the objection? 

Mr. O’Brien: He said “girls’’ instead of girl.” 

Mr. Hawken: “I have to repeat the words of the defendant, and 
to include both of them in his suggestion, that he suggested to both 
of them that they have intercourse with him. I tried in stating the 
case to the jury to specify one hut he suggested and the evidence 
will prove that the suggestions were made bv him to both of them, 
and we can not in the nature of things state it otherwise. 

Mr. O’Brien: In view of the statement made by Counsel for tlie 
United States. 1 ask that a juror be withdrawn and the case con¬ 


tinued. 

The Court: The objection is overruled, because none of this 
statement is of any importance unless the evidence corroborates it 
or evidence is introduced to corroborate it. 


Mr. O’Brien: Your Honor will allow us an exception. 

The Court: An exception will be noted. 

Mr. Hawken: And then gentlemen of the jury, when they got 
to the Island, the girls got out and the defendant got out. and we 
will prove that he insisted upon their having intercourse with him— 
and he stated that he would give them a dollar a piece if they 
did it. 


lb Mr. O’Brien: If your Honor please, 1 think the matter 

has been aggravated since my last objection. It has been 
stated to the jury, practically, that there were two, it is stated that 
he gave money to both of them. 1 renew my motion to withdraw 
a juror and continue the case. 

The Court: The motion is overruled. 


Mr. O’Brien: And your Honor will allow an exception. 
The Court: An exception is noted. 


The United States then offered and gave evidence by Marie 
Merritt, who testified substantiallv as follows: 

That she was thirteen years of age; that she was at the Industrial 
Home and had been there pretty nearly three months. That she 
became acquainted with the defendant, William Sacks, last winter. 
That she met him on “M” Street, through Pearl Dudley. That she 
was introduced to him and that she saw him the next day after that 
at his mother’s store on “M" Street Georgetown. That she went over 
on the Island. That then and there the following occurred: 

Q. What Island. I)o you know the name of the Island. A. No 
Sir. 

Q. Where is it. A. In the Potomac River. 

Q. What part of the Potomac River. A. Right down there from 
the Aqueduct Bridge. 

Continuing the witness testified that Lydia Ritter was with her 
and that the defendant asked them to go boat riding and that they 
went in a row T boat; that it was before the 4th of July. Did not 
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know when. Last year. Went down the river. He stopped 

19 on the Island, nearly to the long bridge. That the Island in 
question can he seen from the Aqueduct Bridge looking- 

down the stream and is l>etween the Aqueduct Bridge and the Long 
Bridge. Went to the other side of the Island, got off again, that is, 
out of the boat. Asked if we would do it. Said he would not take 
us hack unless we did. Said that he would give us a dollar after 
which “we went up in the weeds. Lydia and him and I. That he 
did it. That he told Lvdia that it was her turn, and on the wav 

t j / «/ 

hack defendant gave a dollar to Lydia. 

Then and there the following occurred: 

Q. What statement did he make when he gave her the dollar. A. 
lie told us to divide it up and we would give us the other fifty cents 
that night. 

Mr. O'Brien : I move to strike that question and answer out. 

The Court: Motion overruled. 

Mr. O'Brien: We ask for an exception. 

The Court: An exception is noted. 

Cross-examination: 

Witness admitted at the trial before the Juvenile Court that she 
would l >e glad to have seen him, the defendant hanged, but that 
now she did not feel that way, hut that she thought now he-ought 
to be punished as well as she. 

That then and there, the defendant offered to ask Marie Merritt, 
if she had not accused other people with being intimate with her, to 
which the government objected, and the offer was excluded and ex¬ 
ception noted for the defense. 

20 That then and there the defendant offered to ask Marie 
Merritt, if it was not a fact that for the last vear and a half 

7 

she had been running around improperly with other boys and men, 
which offer was excluded and exception noted on behalf of the de¬ 
fendant. 

In support of this offer, Defendant’s Counsel stated, that they 
expected to show from the witness that she had been running 
around improperly with other men and boys for the last year and a 
half and had accused others of committing offenses like that with 
which she now accused the defendant. 

Mr. O’Brien: It is offered for the purpose only of attacking the 
credibility of the witness. 

The ruling was adhered to, the offer excluded, and an exception 
noted on behalf of the defendant. 

Thereupon the defendant’s counsel offered to ask Marie Merritt, 
whether or not for a year previous to the acquaintance with Willie 
Sacks this witness had not been having intercourse with other men 
and boys, which offer was excluded and an exception noted on be¬ 
half of the defendant. 

Reeross-examination. 

The witness did not recall having had a conversation with Mr. 
Crandall Mackey, about a week or so after Sacks was arrested and 
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before Shanks was arrested, which conversation lasted about two 

hours. That she knows Crandall Mackey, that she did not have any 

conversation with Crandall Mackev at all. 

* 

And thereupon the government to maintain the issues on its part 
joined called as a witness Clifton F. Walker, who being first duly 
sworn, testified in substance as follows: 

21 That he knew the defendant Mr. Sacks; that last summer 

at an automobile garage on “M' 1 Street near 33rd St., he saw 
the defendant with Marie Merritt; that he then had a conversation 
with the defendant, in which, the defendant said that he “had a 
chicken” and was going to take her up to the stable. 

Cross-exa m i n a tion. 

That he told Mr. Ilawken about this matter; that he never had 
any trouble with Willie Sacks; that he had boasted he was going to 
be a witness for the government in this case; that he has a reputa¬ 
tion in Georgetown as a fighter; that he has been arrested several 
times; that he has paid fines; that his brother owed the mother of 
the defendant a grocery bill, that there was no feeling on account 
ot that bill. 

Redirect examination. 

That the mother of the defendant started a conversation with him 
about the bill; that she said that she was going to make his brother 
pay that bill. 

Recn >ss-exa min a tion. 

That was a couple of months ago that Mrs. backs got after him 
about whether his brother was going to pay the bill or not. 


And the government to further maintain the issues on its part 
joined called as a witness Lydia Ritter, who being first duly sworn 
testified substantiallv as follows: 

That she was fifteen years old. the 27th of Octol>er last; and that 
she knows the defendant \\ illiam Sacks and has known him for 
two or three years; that she was with him when Marie Mer- 
22 ritt was with him, the witness who was on the stand today. 

that they went on Analostan Island in a row boat that she 
does not know who suggested it; that the boat was gotten on some 
boat house on Iv. Street; that on the way the defendant asked them 
if they would go on the Island with him. that he said that “lie 
wanted to have something to do with us” that they got out on the 
Island and he taken her, Marie, in the bushes; that he had improper 
relations with her; that she saw what he did to her; that he gave her 
some money a dollar l>etween us; that he would give us the other 
dollar that night; that he did give us fifty cents that night. 

Cross-examination. 

That they came back to Analostan Island and she thinks it was 
across from .Johnie Poore s boat house. 
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And then and there the defendant offered to ask the witness 
' Have you been going around improperly with men and having 
intercourse for money’’ Which offer was excluded, and an exception 
noted. 

And the government to further maintain the issues on its part 
joined called as a witness one Josephine Merritt, who being first 
dulv sworn testified substantially as follows: 

That she was the mother of Marie Merritt; who was thirteen years 

« 

old the 7th of December last; 

Thereupon the Government announced its case closed. 

The above is the substance of all the evidence introduced on the 
part of the government. 

And thereupon the following occurred outside of the hearing of 
the jury. 

Mr. O’Brien: 1 make a motion to direct a verdict in be- 

23 half of the defendant on the ground of variance between the 
allegations in the indictment and the proof. 

The indictment charges that this crime was committed on the 
*25th of October, and the evidence is, that it was before the 4th of 
July of the same year. In this case it is particularly prejudicial to 
the defendant for the reason that the date of the offense, the 25th 
of October, was testified to before the Commissioner at the prelimi¬ 
nary hearing. A crime was alleged to have been committed on that 
day, in a building, the loft of a barn, and the barn has no loft, and 
witness- were summoned here on behalf of the defendant to meet 
that issue. Photographs were taken and every preparation wa> 
made by the defendant to come into the court and meet a charge 
that the defendant carnally knew this girl on that particular day. 
and then when we come into court we are confronted with an en¬ 
tirely different offense, committed at a different time and at a dif¬ 
ferent place. 

The Court: Those matters of fact you have stated are no part of 
the government’s case. 1 think it is useless to take up time on that 
basis. Because there is no such basis upon which I can act. 

Mr. O’Brien: 1 do not think the government will deny that the 
hearing before the commissioner developed a crime committed on 
the 25th of October, an offense committed in a barn, in the loft of 
a barn, and therefore we are surprised when we come here and find 
that it is not that offense we are called upon to meet. The Court 
of Appeals says, that they must confine themselves to some 
issue- 

24 The Court: The Preliminary hearings are before the in 
dictment. When was the indictment filed? 

Mr. Hawken: December 13th. 

The Court: I do not think those matters — before the Court 
It happened before the indictment. 

Mr. O’Brien : The Court of Appeals said in the Kidwell case 
where the same condition arose- 
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The Court: I do not think that has anything to do with the ques¬ 
tion you are presenting. 

Mr. O’Brien: The Direct question I presented is, that a direct 
issue of fact is not presented, because we pleaded not guilty and came 
into court to answer as to an offense committed on the 25th ol 
October. 

The Court: I do not think we will take up any more time on 
that. 

The Court of Appeals is talking about a case where the evidence 
did not show anv specific act at all; it was strung along over months. 
The evidence here points to a specific act and the date. The fact 
that it is a different date from that alleged in the indictment is no 
reason for granting your motion. It there had been any doubt 
about it the government could have been a*ked to specify. 

Mr. O'Brien : Then this indictment does not allege that the crime 
was committed in the District of Columbia and no proof has l>een 
offered that it was committed in the District of Columbia. The in¬ 
dictment does not read the District of Columbia. Before taking up 
that point, however. 1 would like to note an exception on the ruling 
of your Honor as to the other point, 

25 The Court: An exception may be noted, to the ruling just 
made. 

Mr. O’Brien: It does not sav what District, but simply District. 
No evidence has been introduced here to show where Analostan 
Island is located. 

The Court: They said it was an Island in the Potomac River. 

Mr. Wilson: Between the Aqueduct Bridge and the Long Bridge. 

The Court: 1 think that is enough. 

Mr. O’Brien: The Indictment does not specify that it was in the 
District of Columbia. 

The Court: I do not think any other District is mentioned ex¬ 
cept the District of Columbia; I do not think any other District could 
be inferred. I think the time has gone by for holding indictments 
had for such reasons as that, 

Mr. O’Brien: Your Honor will allow us an exception? 

The Court: An exception may be noted. 

Mr. O’Brien: Our two points, upon which we desire exceptions 
are, 1st, the insufficiency, as we claim, of the indictment and 2nd, 
that they have not proved that it was in the District of Columbia. 

The Court: An exception has been noted to each point. 

And thereupon the defendant in order to maintain the issue on 
his part joined called as a witness, Joseph Lydane, who l)eing first 
duly sworn testified substantially as follows: 

That he knew William Sacks; that he knew other people 

26 who knew the defendant in the community where he lives; 
that he never heard the defendant’s character discussed. 

Cross-examination. 

Witness was asked the following question: 

Q. Did you hear in 1910, April 8th 1910, that he was convicted 
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of furnishing liquor to minors? A. No, 1 never heard of such a 
thing. 

Mr. O’Shea: We ask that a juror be withdrawn and this case con¬ 
tinued, on account of that improper remark and suggestion of the 

District Attorney, that this William Sacks was the one mentioned 

(/ / 

there. 

The Court: The motion is overruled. 

Mr. O'Shea : We ask an exception. 

The Court: An exception may be noted: The jury understands 
that questions are not evidence. 

And thereupon, the defendant in order to further maintain the 
issues on his part joined, called as witnesses James Curtin, John 
Mooney, Walter Simmons and Walter A. Coppertiiite, who 
being first duly sworn testified severally as to the fact that they knew 
the defendant, knew other people who knew him, and that his repu¬ 
tation for morality and chastity was good. 

Then the following occurred; outside the hearing of the jury. 

Mr. O'Brien: The defense offers to introduce evidence of a num¬ 
ber of witnesses who will testify that the Merritt girl was selling her¬ 
self to men and boys in Georgetown for the purpose of prosti- 
27 tution, and ask that the court rule on that question without 
calling the witnesses in the presence of the jury. This is 
offered for the purpose of affecting the credibility of the witness. 

The Court: The evidence as offered is excluded and an exception 
noted. 

Mr. O’Brien: The same offer is made as to the Ritter girl who 
appeared as a witness on the witness stand. 

The same rule, and an exception. 

Mr. O’Brien: The defendant now offers to show that the Merritt 
girl testified at a preliminary hearing before Commissioner Taylor 
that the defendant had sexual intercourse with her in the loft of a 
stable in Georgetown, and to further show that there is no loft in the 
stable where she testified the offense was committed; and that the 
date she testified to as the date when that act was committed is Octo¬ 
ber 25th, 1912, the date laid in the indictment. 

The Court: That is excluded and an exception is noted. 

And thereupon the defendant, in order to further maintain the 
issue on his part joined cqlled as a witness Pearl Dudley, w ho being 
sworn, testified substantially as follows: 

That she w r ent to the Department of Justice with Mr. Ambrose, 
that Marie, Lydia and Maggie w T ent w T ith her, that Mr. Ambrose 
talked to them; that Marie said she w T ould not sw ear against Sacks 
unless she got her money; that they wanted to give her money to her 
mother; and she wTould not sw^ear against Mr. Sacks and Mr. Shanks; 
and then Mr. Jenkins got the money and gave it to Marie; that she 
was a witness subpoenaed by the government. 
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28 And thereupon to further maintain the issues on his part 

joined, the defendant re-called the witness Marie Merritt, 
who testified that she did not have any sickness during the past sum¬ 
mer and did not have any discharge from her private parts. That 
she was examined hv Doctor Hall when taken to the home in No- 
vember. 


And thereupon the defendant to further maintain the issues on 
has part joined, re-called the witness. Mrs. .Josephine B. Merritt, 
who testified as follows: 

That she is the mother — Marie Merritt. That up to the time the 
girl went to the home she resided with the witness. That during the 

summer, about Julv 4th. until she left home, she examined her 

« 

daughter's clothing. That there was no unnatural stain on the 
clothing. That she went to the Police Court about this matter. And 
that a warrant for Sacks’ arrest was refused that her daughter was 
arrested on Friday and she went to the Police Court on Momlav. 


And thereupon the defendant, in order to further maintain the 
issues on his part joined, called Clyde Am prose, who being first 
duly sworn, testified as follows: 

That he was the agent of the Department of Justice and that the 

signature on a paper handed him was his signature; the defendant 

then offered to prove that the warrant on which the defendant was 

arrested was issued hv Anson S. Taylor, a United States Commis- 

« « 

sioner on the sworn affidavit of the witness after the mother had en¬ 
deavored to get a warrant in the Police Court and it had been refused. 


Counsel for the defendant said the purpose of this offer was to 
show the jury the activity of Mr. Ambrose. 

The offer was excluded, by the court and an exception 
29 noted on behalf of the defendant. 


And thereupon the defendant to further maintain the issues on 
his part joined, called Crandall Mackey, who being duly sworn 
testified as follows: 

That he is the Commonwealth’s Attorney in the State of Virginia, 
that he knows Marie Merritt, and that he recalls a conversation with 
her. 

Whereupon Counsel for the defendant made the following offer 
outside of the hearing of the jury: 

Mr. O’Shea: We desire to offer proof by Crandall Mackey, that 
he did have a conversation with the Merritt girl which lasted two 
hours, during which time she did not state that Sacks had anything 
at all to do with her and that the conversation took place about the 
15th of November at the Industrial Home School after she had been 
arrested. 

The Court: That will l>e excluded and an exception granted. 
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Thereupon the defendant to further maintain the issues on his 
part joined, called one Dr. Samuel Sacks, who being sworn testi¬ 
fied substantially as follows: 

That lie bad been a practicing physician little over five years and 
was the brother of the defendant. That the defendant came under 
his treatment in 1911, that he had an attack of gonorrhea that lasted 
up to and after the time he was arrested, that he treated him during 
the entire summer; that he was a graduate of Georgetown Univer¬ 
sity ; that in his opinion it would not be possible for a man infected 
with gonorrhea to have connection with a female without infect¬ 
ing her, that the disease was easily communicated; that he 

30 prescribed for the defendant; that he knew that the prescrip¬ 
tions given the defendant were filled at 9th and F Streets at 

the Temple Drug Store, because he used to go down there and look 
at the file and the prescription. 

Cross-examination. 

That his office was at 10th and X Streets, that he was in the Drug 
Business in New York; that he was a pharmacist at the childrens' 
hospital; that he had examined his brother last about December; that 
his brother first made complaint about the middle of April that it 
seemed to be about five or six months old; that it was not a chronic 
disease; that the liability of infection was far less when it was 
chronic than when in the usual state; that he made a microscopic ex¬ 
amination at the Childrens Hospital. That he made this examina¬ 
tion because he was treating him and he wanted to see if he was 
cured. 

And thereupon the defendant, to further maintain the issues on 
his part joined called as witnesses Dr. William A. Mess, Dr. 
Arthur M. Zinkham, Dr. Thus. F. Smith, who testified substan¬ 
tially that in the majority of cases where a male suffered from 
gonorrhea and had connection with a female the female is infected. 

And thereupon the defendant to further maintain the issues on 
his part joined called as a witness Richard M. Curtin, who testified 
substantially as follows: 

That he had worked for Dr. Walter R. Hill who had a Drug Store 
in Georgetown; that he had known the defendant for fifteen years, 
that he the witness had been with Dr. Hill for eight years and 

31 that he left him last October. That from January up to the 
time he left Dr. Hill’s Store the defendant had gonorrhea; 

that he had seen his condition; that people had advised the defend¬ 
ant to use certain things and that he the witness sold them to him. 

Cross-examination. 

That witness was not treating defendant but sold him what he 
asked for; that it was a good many months that he got medicine 
there. That the latter part of March and around the first of April 
he told the defendant he had better go and see a doctor. 

3—2575 
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And thereupon the defendant to further maintain the issues on 
his part joined, called as a witness one Dr. Walter R. Hill, who 
testifies substantially as follows: 

That he had a drug store in Georgetown; that he knew the de¬ 
fendant; that last summer the defendant had him fill a jar with a 
ten per cent ichthyol salve (in a vaseline vase) which was some¬ 
times used for gonorrhea. 

And thereupon the defendant to further maintain the issues on 
his part joined, called as a witness, Maggie Cahtweight, who being 
first sworn, testified substantially as follows: 

That she recalled having gone up to the Department of Justice 
one day when Marie Merritt, Lyjia Hitter and Pearl Dudley were 
there, and that the following Monday they gave us our checks for 
being down to Alexandria, and they said that they could not give 
Marie hers unless her mother consented to it. And when Marie 
went out of the Hall, Marie said that she was not going to swear 
against Mr. Shanks or Mr. Sacks unless they gave her her money. 

32 Cross-examination. 

That no one has talked to her; and no one asked her what she was 
going to testify to only the girls Lydia and Pearl. 


And thereupon the defendant to further maintain the issues on 
his part joined, called as a witness, one, James O’Donnell who 
being first duly sworn testified in substance as follows: That he had 
been served with a subpcena to bring certain prescriptions with him; 
which prescriptions he produced, as follows: No. 133598, dated May 
3rd, 1912, marked defendant’s exhibit No. “B,” Prescription No. 
133364, dated May 15th, 1912, defendant’s exhibit “C,” Prescrip¬ 
tion No. 133693, dated May 23rd, 1912, defendant’s exhibit “D,” 
that he took hold of the Temple Drug Store about the nineteenth day 
of August and the file was there at that time, that all of the prescrip¬ 
tions could be used for gonorrhea. 


And thereupon Dr. Samuel Sacks, a witness previously sworn and 
who had testified gave further evidence; that he remembers the 
nature of the prescriptions that he gave to his brother and then and 
there the said prescriptions were each identified by him and ad¬ 
mitted in evidence as a part of his testimony, the same being those 
he prescribed for his brother for the disease of gonorrhea. 

And thereupon the defenses announced that it rested. 

And the Government in rebuttal called as witnesses one Snyder, 
Captain of the Metropolitan Police Force, in charge of Precinct No! 

7, Georgetown, one C. M. Burkett, a policeman, connected 
33 with the 7th Precinct, one Harris E. Shepherd, a police¬ 
man, all of whom being sworn gave evidence substantially as 
follows: That they knew the defendant; that his reputation for 
morality in Georgetow n w r as bad. 

\ 




WILLIAM SACKS VS. THE UNITED STATES. 


19 


And the Government in rebuttal further offered as a witness, one 
Dr. Percy Hickling, who being first sworn testified in substance 
as follows: That he is a physician by profession that he has been 
practicing since 1894; that he is connected with the Washington 
Asylum and Jail; that he has had experience in treating venereal 
diseases: that it is possible for a man suffering from gonorrhea for 
eight months to have intercourse with a girl without infecting her. 

Cross-examination. 

That even after a period of five years there is danger of infection 
and that he advised a patient not to marry after that period until 
after such treatment had been given him as would free the parts 
from intection. 


And then and there the government closed its case. 

And then and there the defendant announced his case closed. 

The above is substantiallv all the evidence in the case. 

*, 

And thereupon Mr. S. McComas Ilawken addressed the jury, dur¬ 
ing which he stated “that Mr. O’Shea knew every word of that girl’s 
(Lydia Hitter) story, he knew what she knew, he had examined her 
before the commissioner” to which counsel for the defendant ob¬ 


jected and stated that there was no such evidence, that he examined 
the girl or ever saw her in his life; and that thereupon Mr. Hawken 
stated. “My understanding was that he examined her at Alex- 
34 andria. I will leave it to vou whether the evidence shows 
that he examined her at Alexandria.” and thereupon Mr. 
O’Shea asked the Court to withdraw a juror and continue the case 
for what the District Attorney had said. 

The Court: In view of the question of what Mr. O’Shea knew or 
did not know. I want to sav that he is not on trial and I do not want 
you to argue the case as if he were the person to be convicted or ac¬ 
quitted. The question is whether the girl, when testifying, was sub¬ 
jected to improper methods. Present it from the standpoint of 
the witness. 


The motion was overruled and an exception noted. 

The evidence shows that Lydia Ritter was in Alexandria, before 

the Commissioner but there is not anv evidence in the record that 

% 

Mr. O’Shea ever examined her there. 

And thereupon Matthew E. O’Brien and James A.O’Shea of coun¬ 
sel for the defendant argued the case from the defendant’s standpoint 
and Mr. Clarence R. Wilson, District Attorney, in and for the Dis¬ 
trict of Columbia, made the closing argument for the government, 
during which the following occurred; 

Mr. Wilson: “Again the defense fell down. They brought here 
witnesses to show the bad character of these girls for morality. 

Mr. O’Brien : Now if your honor please. I move that a juror be 
withdrawn and the case continued, on account of the improper re¬ 
marks of the District attorney. The fact is, that the court excluded 
evidence as to the reputation of the girls for morality. 

Mr. Wilson : I should have said for truth and veracity. 
The Court: The jury will understand that they are not to 


35 
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regard any statements made by the District Attorney unless there is 
evidence in the case, and I will say, that there is no evidence in the 
case regarding the reputation of the girls for morality. T do not 
think anv harm has l>een done. The motion is overruled and an ex- 
ception noted. 

And thereupon tlie Court charged the jury. 

And thereupon the jury retired and shortly thereafter rendered 
its verdict. 

All and every of tlie exceptions hereinbefore stated and taken were 
duly noted by the Court on its minutes and the time same were 
severallv noted and taken, and before the jurv retired to consider its 
verdict; and his counsel, moved the court to sign this, his bill of ex¬ 
ceptions. to have the same force and effect as to each and every of the 
said exceptions, as though the same were set forth in a separate bill 
of exceptions which motion is granted; and the court accordingly 
signed this, the defendant’s bill of exceptions to have the force and 
effect as aforesaid now for then, this ninth dav of June, A. D. 1913. 

WENDELL I\ STAFFORD Justice. 


Assignment of Errors. 

Filed June 11. 1913. 

******* 


1. The Court erred in failing to withdraw a juror on ac- 
36 count of the improper remarks of the United States District 
Attorney in his opening statement. 

*2. The Court erred in admitting evidence prejudicial to the De¬ 
fendant. 

3. The Court erred in restricting the cross examination of the 
complaining witness, and other witnesses to the prejudice of the de¬ 


fendant. 

4. The Court erred in refusing to permit the defendant to show by 
cross examination of the complaining witness, that she was having 
intercourse for money, and of showing the same of other witnesses. 

5. The Court erred in refusing to direct a verdict on the ground 
of variances between the allegations of the indictment and the proof. 

6. The Court erred in refusing to direct a verdict on the motion 
of the defendant for the reason that the Government had failed to 
prove that the alleged offense was committed in the District of Co¬ 
lumbia. 

7. The Court erred in ruling that the indictment was insufficient 
to support a verdict. 

8. The Court erred in refusing to withdraw a juror and continue 
the case on motion of the defendant after the District Attorney had 
improperly asked a witness if he did not know of a conviction of 
the defendant, which question assumed that this defendant was con¬ 
victed and that this was the same defendant referred to in said con¬ 
viction. 

9. The Court erred in refusing to admit evidence material and 
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proper, favorable to the accused, and which refusal was prejudicial 
to the defendant. 

10. The Court erred in holding that evidence, showing that 

37 one of the witnesses for the Government was of had character, 
was inadmissible and improper. 

11. The Court erred in refusing to permit the defendant to show 
that the testimony at the preliminary hearing of this case, disclosed 
an offense committed on the date laid in the indictment at a differ¬ 
ent place, from the place testified to at the trial table and on a differ¬ 
ent date, than the date testified to. 

12. The Court erred in refusing to admit in evidence the warrant 
upon which the defendant was arrested and committed. 

13. The Court erred in refusing to withdraw a juror and continue 
the case on the motion of the defendant after the District Attomev 
in his argument had improperly directed the attention of the jury 
to matters which were not in evidence, and not before the jury. 

14. The Court erred in allowing the District Attorney, after atten¬ 
tion had been called to the fact that the District Attorney had gone 
outside of the record, to persist in his argument to the jury that the 
matters were in evidence, and to allow the jury to speculate as to 
whether the matters were in evidence. 

15. The Court erred in refusing to withdraw a juror on the motion 
of the defendant, after the District Attomev had directed the atten- 
tion of the jury, to matters not in evidence, and which the Court had 
refused the defendant the opportunity to put in evidence, after the 
defendant had endeavored to place them in evidence, and which if 

allowed to be shown would have materially helped him. 

38 16. The Court erred in overruling the motion in arrest of 
judgment. 

17. The Court erred in holding that the indictment was sufficient 
to support the verdict, and sufficient to give the Court jurisdiction to 
pronounce judgment on the verdict. 

18. The Court erred in overruling the motion for a new trial. 

19. The Court erred in holding that the newly discovered evi 
dence, as shown bv the affidavits filed in support thereof, was nol 
such as would warrant the granting a new trial. 

JAMES O’SHEA, 

MATTHEW E. O’BRIEN. 

JOHN I. SACKS, 

Attorneys for the Defendant. 

Designation of Record. 

Filed June 11, 1913. 

******* 

The Clerk will please make up a transcript of the record in the 
above entitled cause for the appellant to file in the Court of Appeals 
of the District of Columbia, and include therein the following: 

1. The Indictment. 

2. The Motion in Arrest of Judgment. 
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3. The Order overruling the Motion in Arrest of Judgment, and 
the exception thereto. 

4. The Motion for a New Trial and Affidavits in support 
39 of the same. 

5. The Order overruling the Motion for a New Trial, and 
the exception thereto. 

6. The Judgment, and notice of appeal to the Court of Appeals 
of the District of Columbia. 

7. Memorandum of filing bond for costs. 

S. Memorandum of submission of Rill of Exceptions. 

9. The Rill of Exceptions. 

10. Memorandum of orders extending time for settling Rill of 
Exceptions, and filing transcript of record in the Court of Appeals 
of the Distinct of Columbia. 

11. The Assignment of Errors. 

1*2. This designation of record. 

JAMES A. O’SHEA, 

MATTHEW E. O’RRTEN. 

JOHN I. SACKS, 

Attorneys for the Defendant. 


40 Supreme Court of the District of Columbia. 

Exited States of America. 

District of Columbia, as: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
39, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Criminal Cause No. 28651, entitled The 
United States vs. William Sacks, as the same remains upon the files 
and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th dav of June, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2575. William Sacks, appellant, vs. The United States. Court of 
Appeals, District of Columbia. Filed Jun- 20, 1913. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term. 


No. 2575. 

No. 11 , Special Calendar. 


WILLIAM SACKS, APPELLANT, 

vs. 

UNITED STATES OF AMERICA. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

BRIEF ON BEHALF OF THE APPELLANT. 


Statement of the Case. 

The appellant herein, a youth of 20 years of age, 
was indicted at the October Term, A. D. 1912, of the Su¬ 
preme Court of the District of Columbia, for the crime 
of carnal knowledge, the indictment charging the offense 
to have been committed on the 25th day of October, 1911, 
upon one Marie Merritt. The indictment was filed on 
December 13, A. I). 1912. The defendant, on being 
arraigned, pleaded not guilty to said indictment (Rec., 

p. 1). 

On January 29, A. D. 1913, the appellant was called for 
trial on said indictment, and after the impaneling of a 
jury the trial of the issues was begun before Mr. Justice 
Stafford and a jury the same day (Rec., p. 2). 
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In the opening statement, the attorney for the United 
States stated to the jury that the Government would 
prove— 

“he hired a row-boat and took two girls in the boat 
and rowed them down near to the Long Bridge 
and then made improper suggestions to them, and 
then turned the boat and came back to Analostan 
Island” (Rec., p. 9). 

Counsel for the defense objected to the counsel for 
the Government stating anything in reference to the 
conduct of the defendant with any other person than the 
complaining witness in the case at bar. The objection 
was sustained (Rec.,'p. 9). 

Continuing his opening statement, counsel for the 
Government said: 

“There were some scows there, gentlemen of 
the jury, the testimony will show, and after getting 
on the scows, defendant suggested that one of the 
girls, the Merritt girl, have intercourse with him, 
or permit him to have intercourse with her; and 
we will prove that the girls refused” (Rec., p. 9). 

Counsel for the appellant objected to the use of the 
word “girls” instead of “girl” (Rec., p. 10). 

Counsel for the Government then said: 

“I have to repeat the words of the defendant, 
and to include both of them in his suggestion that 
he suggested to both of them that they have inter¬ 
course with him. I tried in stating the case to the 
jury to specify one, but he suggested and the 
evidence will prove that the . suggestions were 
made by him to both of them, and we can not, in 
the nature of things, state it otherwise” (Rec. 

p. 10). 

Counsel for the defense then moved that a juror be 
withdrawn and the case continued on account of the 
remark by counsel for the United States (Rec., p. 10). 
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The objection was overruled and an exception noted 
(Rec., p. 10). 

Counsel for the Government, continuing his opening 
statement, said: 

“And then, gentlemen of the jury, when they got 
to the island, the girls got out and the defendant 
got out, and we will prove that he insisted upon 
their having intercourse with him—and he stated 
that he would give them a dollar a piece if they 
did it” (Rec., p. 10). 

Counsel for the appellant, stating that the matter had 
been aggravated since his last objection, again moved 
that a juror be withdrawn and the case continued. The 
motion was overruled and an exception noted (Rec., p. 
10 ). 

During the testimony of the complaining witnesses, 
counsel for the Government asked: 

“Q. What statement did he make when he gave 
her the dollar? 

A. He told us to divide it up and he would 
give us the other fiftv cents that night” (Rec., p. 
11 ). 

Counsel for the defendant moved that the question and 
answer be stricken out, which motion was overruled and 
an exception noted (Rec., p. 11). 

On cross-examination of the complaining witness, 
counsel for the appellant offered to ask if she had not ac¬ 
cused other people of being intimate with her, to which 
the Government objected and the offer was excluded and 
an exception noted (Rec., p. 11). 

Counsel for the Government offered to ask the com¬ 
plaining witness, “If it was not a fact that for the last 
year and a half she had not been running around im- 
properly with other men and boys,” which offer was 
excluded and an exception noted (Rec., p. 11). 

In support of this offer, defendant’s counsel stated 
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that they expected to show, from the witness, that she 
had been running around improperly with other men and 
bovs for the last year and a half, and had accused others 
of committing a like offense with her, which was 
offered for the purpose only of attacking her credibility 
as a witness. The ruling was adhered to, the offer ex¬ 
cluded and an exception noted (Rec., p. 11). 

During the examination of one of the corroborating 
witnesses, counsel for the defendant offered to ask the 
question: “Have you been going around improperly 
with men and having intercourse for money?” which 
offer was excluded and an exception noted (Rec., p. 13). 

After the close of the Government’s case, counsel for 
the appellant made a motion to direct a verdict on the 
ground of variance between the allegations in the indict¬ 
ment and the proof. The indictment charges that the 
crime was committed on the 25th of October, and the 
evidence offered was that it was before the 4th of July. 
Counsel stated that, in the case at bar, it was particu¬ 
larly prejudicial to the appellant for the reason that the 
date of the offense, the 25th of October, as stated in the 
indictment, was the date testified to before the Com¬ 
missioner at the preliminary hearing as the date of the 
crime, and at that hearing it was testified that the alleged 
crime was committed in the loft of a barn, and that 
witnesses had been summoned on behalf of the appellant 
herein to show that there was no loft in the barn; 
photographs had been taken, and every preparation had 
been made by the defendant to come into court and meet 
the charge that the defendant carnally knew this girl 
on that particular day, and that the evidence now offered 
was of another time and place. The motion was over¬ 
ruled, and an exception noted (Rec., pp.' 13 and 14). 

Counsel on behalf of the appellant then moved that a 
verdict of not guilty be directed because the indict¬ 
ment does not allege that the crime was committed in the 






District of Columbia, and no proof had been offered that 
it was committed in the District of Columbia. An excep¬ 
tion was asked for on each point of the motion; first, 
that the indictment failed to allege the crime was com¬ 
mitted in the District of Columbia, and, second, that no 
proof had been offered that the crime was committed in 
the District of Columbia (Rec., p. 14). 

The defendant called a witness who testified to his 
good character, and counsel for the Government, in 
cross-examination of said witness, asked: 

“Did you hear in 1910, April 8,1910, that he was 
convicted of furnishing liquor to minors? 

A. No; I never heard of such a thing” (Rec., 
pp. 14 and 15). 

Counsel for the appellant immediately moved that a 
juror be withdrawn and the case continued on account 

of the improper question of the District Attorney. The 

• % 

motion was overruled and an exception noted (Rec., 
p. 15). 

Counsel for the appellant offered to introduce evidence 
of a number of witnesses who would testify that the 
Merritt girl was selling herself to men and boys in 
Georgetown for the purpose of prostitution, and the 
court excluded the evidence and an exception was noted. 
This evidence was offered for the purpose of affecting 
the credibility of the witness. The same offer was made 
as to the Ritter girl, a witness called by the Government 
to corroborate the complaining witness. The court ex¬ 
cluded the offer as to the Ritter girl as well, and allowed 
an exception (Rec., p. 15). 

Counsel for the defense offered to show that the Mer¬ 
ritt girl testified at the preliminary hearing, before Com¬ 
missioner Taylor, that the defendant had sexual inter¬ 
course with her in the loft of a stable in Georgetown, and 
to further show that there was no loft in the stable 
where she testified the offense was committed, and that 
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the date she testified to as the date when the art was 
committed was October 25, 1912, the date laid in the 
indictment. This was offered for the purpose of affect¬ 
ing; her credibility. The court excluded the offer, and an 
exception was noted (Rec., p. 15). 

Counsel for the defense offered to prove that the war¬ 
rant on which the defendant was arrested was issued on 
the oath and complaint of Clyde Ambrose for the pur¬ 
pose of showing the activity of that officer in the prose¬ 
cution, he being special agent of the Department of 
Justice, and after the mother of the prosecuting witness, 
one Josephine Merritt, had been refused a warrant 
in the Police Court of the District of Columbia. The offer 
was excluded, and an exception noted (Rec., p. 1 (>). 

Counsel for the appellant called as a witness Crandall 
Mackey, Commonwealth Attorney for the State of Vir¬ 
ginia, for the purpose of showing that he had talked with 
Marie Merritt, had a conversation with her for more than 
two hours, during which time she did not state that Sacks 
had anything at all to do with her. This was offered to 
rebut the statement of the prosecuting witness that she 
did not talk with Mr. Mackey about the matter, and had 
not talked at all with him. The offer was excluded, and 
an exception noted (Rec., p. lb). 

During his closing argument the District Attorney, 
in addressing the jury said: “That Mr. O’Shea 
knew every word of that girl’s (Lydia Ritter) story, he 
knew what she knew, he had examined her before the 
Commissioner.” To which counsel for the defendant 
objected, and said there was no such evidence. Counsel 
for the Government, replying, said, “my understanding 
was that he examined her at Alexandria. I will leave it 
to you whether the evidence shows that he examined her 
at Alexandria/' Thereupon counsel for the appellant, 
asked the court to withdraw a juror, and continue the 


* 





case. The motion was overruled, and an exception 
noted (Rec., p. 19). 

The evidence shows that Lydia Ritter was in Alexan¬ 
dria before the Commissioner, but there is not any evi¬ 
dence in the record that Mr. O’Shea ever exanined her 
there (Rec., p. 19). 

In the closing argument for the Government, counsel 
for the United States said, “and again the defense fell 
down. They brought here witnesses to show the bad 
character of these girls for morality” (Rec., p. 19). 

^ The fact is that the evidence as to the bad character 
of the girls for morality had been excluded by the court. 
A motion was immediately made by counsel for ap¬ 
pellant to withdraw a juror and continue the case on 
account of the improper remarks of the District At¬ 
torney. The District Attorney attempted to correct 
his remarks. The court stated to the jury that they must 
not regard any statement of the District Attorney unless 
there is evidence in the case; and that there was no evi¬ 
dence in the case regarding the reputation of the girls 
for morality. The motion to withdraw a juror was over¬ 
ruled and an exception noted (Rec., p. 20). 

The jury returned a verdict of guilty as indicted on 
the 31st day of January, A. D. 1913. 

On February 5, 1913, counsel on behalf of the ap¬ 
pellant, filed a motion in arrest of judgment, in which it 
was urged that the indictment does not allege an offense 
committed in the District of Columbia; that the indict¬ 
ment was defective and insufficient in that the alleged 
offense attempted to be set forth was not set forth with 
sufficient certainty because the indictment was too 
vague, uncertain and indefinite, and because the indict¬ 
ment was fatally defective (Rec., p. 3). 

On the same day counsel on behalf of the appellant 
filed a motion for a new trial, supported by affidavits of 
both counsel of record for the appellant, one Joseph 
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Darlington Mackey, William Sacks, the appellant, and 
Lvdia Ritter, one of the witnesses for the Government 

V 

(Rec., pp. 4, 5, ti, 7, and 8). 

The affidavits were offered in support of newly dis¬ 
covered evidence; the newly discovered evidence being the 
admission of Lydia Ritter that she had testified to some¬ 
thing she did not see in corroborating Marie Merritt in 
her statement that the appellant had sexual intercourse 
with heron Analostan Island in that— 

“in giving my testimony I stated I had seen 
William Sacks have improper relations with Marie 
Merritt on Analostan Island early last summer; 
that in making that statement I meant to tell the 
truth, but the fact is I thought William Sacks 
and Marie Merritt had done something while 
they were in the bushes but I did not see them 
have sexual relations” (Rec., p. 7). 

Two affidavits, one by the appellant and one bv 
Joseph Darlington Mackey, were offered for the purpose 
of showing that one of the Government’s witnesses had 
admitted that he testified falsely and had said— 

“yes, you son of a bitch, I lied about you and I 
hope that the judge gives you thirty years, and it 
you get a new trial I will lie about you again” 
(Rec., pp. 6 and 7). 

The case came on to be heard on these motions on 
February 7, A. D. 1913, and after consideration by the 
court, both the motion in arrest of judgment and the 
motion for a new trial were overruled, and counsel for the 
appellant asked that an exception be noted in each in¬ 
stance, which appears on record p. 8. 

The court thereupon sentenced the appellant to be 
imprisoned for a period of eight years. Counsel for the 
appellant, in open court, noted an appeal to the Court 
of Appeals from the judgment of the court, and bond for 
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cost was fixed at $50, and hail bond at $5,000 (Rec., 

p. 8). 

On February 17, 1913, the appeal bond was approved 
and filed. On March 17, 1913, a bill of exceptions was 
submitted. On March 24, 1913, time to settle the bill 
of exception was extended to the 9th day of June, 1913, 
and time to file the transcript of record in the Court of 
Appeals extended to and including the 24th of June, 
A. D. 1913 (Rec., p. 9). 

On June 11, 1913, an assignment of error was filed in 
the court below, and the same day a designation of the 
record on appeal was filed in the court below after the 
bill of exceptions had been settled and signed (Rec., 
pp. 21 and 22). 

Assignment of Errors. 

The court below erred: 

1. In failing to withdraw a juror on account of the 
improper remarks of the District Attorney in his open¬ 
ing statement (Rec., p. 20). 

2. In admitting evidence prejudicial to the defendant 
(Rec., p. 20). 

3. In restricting the cross-examination of the com¬ 
plaining witness and other witnesses to the prejudice of 
the defendant (Rec., p. 20). 

4. In refusing to permit the defendant to show by 
cross-examination of the complaining witness that she 
was having intercourse for money, and of showing the 
same of other witnesses (Rec., p. 20). 

5. In refusing to direct a verdict on the ground of 
variances between the allegations of the indictment and 
the proof (Rec., p. 20). 

G. In refusing to direct a verdict on the motion of the 
defendant for the reason that the Government had failed 
to prove that the alleged offense was committed in the 
District of Columbia (Rec., p. 20). 
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7. In ruling that the indictment was insufficient to 
support a verdict (Rec., p. 20). 

8. In refusing to withdraw a juror and continue the 
case on motion of the defendant after the District 
Attorney had improperly asked a witness if he did not 
know of a conviction of the defendant, which question 
assumed that this defendant was convicted and this 
was the same defendant referred to in said conviction 
(Rec., p. 20). 

0. In refusing to admit evidence material and proper, 
favorable to the accused and which refusal was preju¬ 
dicial to the defendant (Rec., pp. 20-21). 

10. In holding that evidence showing that one of the 
witnesses for the Government was of bad character 
was inadmissible and improper (Rec., p. 21). 

11. In refusing to permit the defendant to show that 
the testimony at the preliminary hearing of this case 
disclosed an offense committed on the date laid in the 
indictment at a different place from the place testified 
to at the trial table and on a different date than the 
date testified to (Rec., p. 21). 

12. In refusing to admit in evidence the warrant upon 
which the defendant was arrested and committed (Rec., 

p. 21). 

13. In refusing to withdraw a juror and continue the 
case of the motion of the defendant after the District 
Attorney in his argument hau improperly directed the 
attention of the jury to matters which were not in evi¬ 
dence, and not before the jury (Rec., p. 21). 

14. In allowing the District Attorney after attention 
had been called to the fact that the District Attorney 
had gone outside of the record to persist in his argu¬ 
ment to the jury that the matters were in evidence, 
and to allow the jury to speculate as to whether the 
matters were in evidence (Rec., p. 21). 
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15. In refusing to withdraw a juror on the motion of 
the defendant after the District Attorney had directed 
the attention of the jury to matters not in evidence, 
and which the court had refused the defendant the oppor¬ 
tunity to put in evidence, after the defendant had en¬ 
deavored to place them in evidence, and which if allowed 
to he shown would have materially helped him (Rec., 

p. 21). 

10. In overruling the motion in arrest of judgment 
(Rec., p. 21). 

17. In holding that the indictment was sufficient to 
support the verdict, and sufficient to give the court juris¬ 
diction to pronounce judgment on the verdict (Rec., 

p. 21). 

18. In overruling the motion for a new trial (Rec., 

p. 21). 

19. In holding that the newly discovered evidence as 
-shown by the affidavits filed in support thereof was not 
such as would warrant the granting of a new trial (Rec., 

p. 21). 


ARGUMENT. 

For the purposes of properly presenting the questions 
which suggest themselves for review in this case, it will 
be advisable to consider the various assignments of 
error as follows: 

No. 1 will be treated separately; No. 2, separately; 
No. 3, 4, and 10, together; Nos. 5, 0, 7, 11, 10 and 17, 
together; No**8, separately; No. 9, separately; No. 12, 
separately; Nos. 13, 14, and 15, together, and Nos. 18, 
and 19, together. 

Number 1. 

The first assignment of error relates to the failure of 
the trial court to withdraw a juror on account of the 
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improper remarks of the Assistant District Attorney, in 
his opening statement when, after having been stopped 
by the defense (Rec., p. 9), he had referred to the fact 
that the appellant had hired a row-boat and taken the 
two girls in the boat and rowed them down near the 
Long Bridge and then made improper suggestions to 
them, he. the Assistant District Attorney, persisted in 
treating this ease as if the defendant was on trial for two 
distinct and separate charges, and throughout his remark 
repeatedly referred to the plural, using the word “girls.” 

He stated that, “ we will prove that the girls refused.” 
(Rec., p. 9), and that “I tried, in stating the case to the 
jury, to specify one but he suggested, and the evidence 
will prove, that the suggestions w’ere made by him to both 
of them, and we can not, in the nature of things, state it 
otherwise’ (Rec., p. 10). 

And again he states: 

“And then, gentlemen of the jury, when they 
got to the island, the girls got out and the de¬ 
fendant got out, and we will prove that he insisted . 
upon their having intercourse with him—and he 
stated that he would give them a dollar a piece 
if they did it” (Rec., p. 10). 

From the above it will be clearly seen that it was the 
intention and the aim to drive home to the jury the state¬ 
ment that the defendant had committed tw r o distinct 
crimes, notwithstanding the fact that he was on trial 
only for one, namely, that of having carnal knowledge 
of Marie Merritt. 

This has been decided as prejudicial, for, in the case of 
Burge vs. United States, 20 App. D. C., 524, the District 
Attorney, in his opening statement, referred to the fact 
that the defendant, w ho w as on trial for the murder of his 
w T ife, after the commission of the murder, went to the 
home of his mother-in-law, and there committed an 
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assault. The Court of Appeals lield that this was objec¬ 
tionable and upon that ground reversed and, in the opinion 
the following language was used, the same being a quota¬ 
tion from Commonwealth vs. Shafner, 72 Penna., 63: 

“If the evidence be so dubious that the judge 
does not clearly perceive the connection, the bene¬ 
fit of the doubt should be given to the prisoner 
instead of suffering the minds of the jurors to be 
prejudiced by an independent fact carrying with it 
no proper evidence of the particular guilt.” 

U. S. vs. Kidwell, 38 D. C. App., 566. 

Boyd vs. U. S., 142 U. S., 450. 

Com. vs. Abbott, 130 Mass., 473. 

In People vs. Sharp, 107 N. Y., 467, it was said: 

“The general rule is that when a man is put 
upon trial for one offense, he is to be convicted, 
if at all, by evidence which shows that he is guilty 
of that offense alone, and that under ordinary 
circumstances, proof of his guilt of one or of a 
score of other offenses in his lifetime is wholly 
excluded.” 

Again in Com. vs. Jackson, 132 Mass., 16, it is stated: 

“Evidence of the commission of other crimes by 

a defendant may deeply prejudice him with 

the jury, while it does not legally bear upon his 
♦ 

case. 

It will be seen that the District Attorney not only 
made the statements which were objectionable, but pro¬ 
ceeded to follow them up in the proof when he asked the 
prosecuting witness “what statement did he make when 
he gave her the dollar?” The answer to that was, “he 
told us to divide it up and he would give us the other 
fifty cents that night” (Rec., p. 11). 

This clearly brings the matter within the inhibition 
of the Burge case referred to, and certainly was prejudi¬ 
cial; for, in the Burge case, the attempt was made to show 
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tho commission of another offense, and in this case the 
same thing was done. 

The only purpose served by the attitude of the prose¬ 
cuting attorney was to bring to the minds of the jury 
matter which he ought to have known was inadmissible. 

2 . 

Under this heading the court permitted the District 
Attorney to repeatedly bring before the minds of the jury 
the fact that the defendant had hired a row-boat, had 
taken the two girls in it, had made improper suggestions 
to them, and had had intercourse with both of them. 
The defendant, notwithstanding the repeated objec¬ 
tions of his counsel, was absolutely helpless, for, in the 
opening statement of the case, and shortly after the jurors 
had been sworn, this matter was imbedded in the minds 
of the jury and followed up by evidence of the offering 
of money, for no other purpose than to parade before the 
jury the statement that this youth of 20 had been traf¬ 
ficking in girls of tender age; and even in the closing 
argument the District Attorney continued to argue the 
case from the standpoint that the defendant had at¬ 
tempted to besmirch the character of two girls, when 
there was no evidence to justify his claims. 

3, 4 and 10. 

The third and fourth and tenth assignments of error 
are as follows: 

Third, in restricting the cross-examination of the com¬ 
plaining witness, Marie Merritt (Rec:, p. 11). 

(A) In offering to ask Marie Merritt if she had not 
accused other people with being intimate with her (Rec., 

p. 11). 

(B) In offering to ask Marie Merritt if it was not a 
fact for the last year and a half she had been running 
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V 


around improperly with other boys and men (Rec., p. 

11 ). 

(C) In offering to show that she had accused others 
of committing offenses like that with which she now 
accused the defendant (Rec., p. 11). 

(D) In offering to ask Marie Merritt whether or not 

for a year previous to the acquaintance with Willie 

Sacks she had not been having intercourse with other 

% 

men and boys (Rec., p. 11). 


Under this head the same offer was made as far as 
Lydia Ritter is concerned (Rec., p. Id). 

“Have you been going around improperly 

with men and having intercourse for money?” 
(Rec., p. Id). 


In support of its contention, the defense, for the pur¬ 
pose only of attacking the credibility of the witnesses 
M arie Merritt, the prosecuting witness, and Lydia Ritter, 
the corroborating witness, offered to introduce evidence 
of a number of people who would have testified that Marie 
Merritt was selling herself to men and boys in (leorge- 
town for the purpose of prostitution. The court ex¬ 
cluded this inquiry, and an exception was noted (Rec., 
p. 15.) 

It is most respectfully urged that the defendant was 
harmed by the refusal of the court to allow the jury to 
find the true character of the prosecuting witness. For 
she had admittedly spite and malice towards the de¬ 
fendant, and would gladly have seen him hanged. Wit¬ 
ness admitted, at the trial before the Juvenile Court 
where the defendant had been a witness against her, that 
“she would be glad to have seen him hanged” (Rec., p. 
11 ). 
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“The purpose of the evidence so offered hv the de¬ 
fendant was legitimate. It can not now be seen what may 
have been the effect of the evidence if it had been received 
or that the defendant may not have been prejudiced by 
its exclusion. The defendant’s exception was well taken, 
and for that reason the judgment and conviction should 
be reversed and a new trial granted. In cases of this sort 
the inducements to perjury and revenge are so great that 
it is of the highest importance that the motive and 
character of the prosecutrix should be rigidly investi¬ 
gated. To that end wide latitude should be permitted 
in the admission of testimony throwing light upon these 
important points/’ 

Kidwell vs. U. S., 38 D. C. App., 500. 


The same offer was made as far as Lydia Ritter is con¬ 
cerned (Rec., p. 15). 

This matter has been before the Supreme Court of the 
United States, and it is found in the case of Tla-Koo-Yel- 
Lee vs. U. S., 107 U. S. Supreme Court Report, 274. In 
that case we find the following: 


“That the defendant, plaintiff in error, applied 
for a writ of error and the ca.se came to the District 
Court of the United States for the District of 
Alaska on writ of error.’’ 


'file defendant was indicted with another Indian 
named Tak-Ke, and upon separate trial was convicted of 
the crime of murder of one August Jansen and was sen¬ 
tenced to be hanged. It appeared that at Ft. Wrangel 
the authorities were informed by some Indians in 1894 
of the alleged murder of Jansen. An effort was made to 
find the body and an Indian woman named Tlak-Sha, 
voluntarily accompanied them for the purpose of showing 
where the body could be found. Under her direction the 
body was found. Defendant and Tak-Ke were indicted 
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for murder, and on the trial the Indian woman testi¬ 
fied that the deceased was killed by the defendant and 
Tak-Ke. Tak-Ke was her husband, and Ke-Tinch and 
others were present when the event happened. 

Mr. Justice Peckham delivering the opinion of the 
court said: 

“The two Indians above named are the only witnesses to 
the killing, the female witness accompanied the searching 
party from Ft. Wrangel, and with her assistance the body 
was found. As one of the two witnesses on the trial she 
testified against the defendant and her own husband, 
who was indicted for the crime, though not then on trial. 
It is apparent how important it was to show to the jury, 
if possible, the bias, if any, of the witness against the 
defendant, or to show that her credibility was not to be 
depended upon by the jury. 

In the course of her cross-examination upon the trial, 
the following questions were put to her: 

“Q. Before this affair took place were you 

Tak-Ke s wife? 

A. Yes, sir. 

Q. Whose wife are you now? 

A. 1 am not married now. 

Q. Who are you living with now?” 

Counsel for the prosecution objected to the above 
question as immaterial and incompetent. Objection sus¬ 
tained by the court, to which ruling counsel for the 
defendant then and there duly accepted. 

“Q. Is it not a fact that since your husband 
was arrested and convicted, you have been living 
with this witness Ke-Tinch?” 

Counsel for the prosecution objected to the above 
question as incompetent. The objection was sustained 
by the court and an exception taken. 
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“Q. Is it not a fact that shortly after this 
affair took place that you and the witness Ke- 
Tinch agreed to live together if your husband 
was convicted and you yourself got clear?” 

The same objection was taken, which was sustained 
by the court and an exception taken. 

“Q. I will ask you if it is not a fact that this 

defendant got so drunk (upon this occasion) 

that he was laid in the canoe and covered up and 

did not recover until after the body had been 

%/ 

concealed? 

A. No, sir. He did not get drunk; nobody 
drank. 

Q. I will ask you if it is not a fact that when he 
awoke and saw the sloop sailing away and asked 
where the sloop was going that Tak-Ke told him 
the white man was sailing away?” 

Objection was taken to the question as incompetent 
irrelevant, and immaterial. Objection sustained by the 
court, and an exception taken. 

^ e think answers to all these questions should have 
been permitted. The questions were directed to the 
purpose of showing material facts bearing upon the 
character and credibility of the witness, and the counsel 
for the defendant ought to have been permitted to pro¬ 
ceed with his examination and obtain answers from the 
witness to that end. The two Indian witnesses (of whom 
the woman was one) did not agree in regard to the de¬ 
tails of the alleged murder, and there is enough in the 
record to show that they were both of a low order of 
intelligence, and that they testified without any very 
solemn appreciation of their responsibilities as wit¬ 
nesses upon the trial of one individual for the murder 
of another. The whole occurrence at the time of the 
alleged murder is left in a good deal of confusion, and the 
credence to be given to the testimony of the woman was 
of the highest importance. 
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The learned Solicitor-General in his brief in this case, 
with most commendable candor and frankness, has 
said: 

“But we feel constrained to say, from an 
analysis of the evidence certified in this record, 
that while it was left to the jury to ascertain 
the facts established by the evidence, the mind 
is oppressed with a painful doubt as to the sound¬ 
ness of the verdict returned by the jury.” 

And in speaking; of the refusal of the court to permit 
answers to be given to the questions asked as above 
recited, counsel for the Government also says in his 
brief: 

“No reason is given for the exclusion of these 
questions beyond that reiterated in the objection 
that they were ‘incompetent,- irrelevant, and 
immaterial.’ ” 

He frankly says, in his opinion, that this evidence was 
admissible and we have no doubt that it was. Judgment 
reversed.” 

107 IT. S., 274, Tla-Koo-Yel-Lee vs. U. S. 

Lydia Ritter was the same as any other witness in this 
case, stood in the same position, and was subject to 
the same test on cross-examination as any other witness, 
and yet the court would not allow her testimony to be 
shaken by asking her about the side of her moral life. 
For it is very evident, and has been repeatedly stated 
in decision after decision, that a prostitute or a woman 
given to the easier way of living will not regard the truth 
with as much delicacy as will the good, pure woman. 

The most incredible feature of this witness’ testimony 
is found in the affidavit which she made after the trial 
was over, wherein she states the she did not see the 
occurrence that she testified to as a fact, but merely 
guessed it happened. Had the jury been advised of her 
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lack of morality it might have returned a different ver¬ 
dict. Certainly the jury should have been allowed to 
find out what manner of witness this was, and whether 
they would be inclined to believe her after they had 
learned that she had been trafficking with her body. 

In the case of Kansas vs. John Abbott, 05 Kans.,139, 
a case remarkably analogous to the one at bar, defendant, 
John Abbott, was convicted of an attempt to commit rape 
on one Desdemonia Harrolson, a girl under 18 years of 
age. Mrs. Sadie Stutzman, the mother of the girl, was 
called as a corroborating witness, and she testified that 
the defendant had been intimate with her (Mrs. Stutz¬ 
man); that she demanded money of him, and, on her 
failure to get it, began this prosecution. 

On cross-examination she was asked if it was not a fact 
that from October of the previous year until within a few 
days of demanding money of the defendant she had had 
illicit relations with him. Objection having been made 
and sustained the court excluded the testimony. A 
further attempt was made to show the relation between 
her and the defendant prior to the commencement of the 
prosecution, but the inquiry was not permitted. 

The court said: 

“It was competent for the defendant to cross- 
examine the witness as to her antecedents, char¬ 
acter and past conduct, and thus impair her 
credibility. The line of inquiry became important 
because of the contention that the prosecution 
was prompted by the malice of the witness re- 
* suiting from a failure to extort money, and some 
of the circumstances surrounding this case seem 
to justify a full cross-examination as to her past 
conduct and character. 

“There is no better mode of sifting the con¬ 
science and testing the veracity and credibility 
of a witness than by cross-examination, and there 
is abundant authority holding that for the pur¬ 
pose of impairing the credibility of the witness 
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he may be cross-examined as to specific acts tend¬ 
ing to discredit him, although such acts are 
irrelevant and collateral to the main issue.” 

In this case it was held that to exclude the inquiry 
was a material error and a new trial was granted. 

State vs. Pfefferle, 36 Kans., 90. 

Brandon vs. People, 42 N. Y., 265. 

People vs. Casey, 72 N. Y., 393. * 

Hanoff vs. State, 37 Ohio State, 17S. 

Martin vs. State, 27 So. Rep., 92. 

Zanone vs. State, 97 Tenn., 101. 

People vs. Crappo, 76 N. Y., 288. 

In the case at bar the motive for false testimony was 
equally as great as in the case quoted above. Here the 
prosecuting witness believed that her liberty was taken 
from her by the Juvenile Court on the testimony of the 
boy she was prosecuting. She stated that she would like 
to see him hanged, and certainly this statement showed 
the motive of revenge in her was great enough to induce 
one of her loose character to testify falsely in this pro¬ 
ceeding. Had the jury been permitted to know that both 
the complaining and prosecuting witnesses were prosti¬ 
tutes the verdict might have been different. As it was, 
the defendant was not allowed to offer this evidence; the 
jury were not allowed to know the character of the girls; 
and yet in his closing argument, after this character 
of evidence had been excluded, the District Attorney, 
standing before the jury, declared, “again the defense 
fell down. They brought here witnesses to ^how the 
bad character of these girls for morality,” leaving the 
jury to infer that the girls were pure girls. If a greater 
injustice could be done, counsel for the appellant fail to 
perceive it. 
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In a well considered case where this same question 
arose, the Supreme Court of Missouri said: 

“Evidence of bad reputation for chastity is ad¬ 
missible in prosecutions for rape where the woman 
is capable of consenting, but is immaterial where 
the prosecutrix is under the age of consent, except 
to affect her credibility, for which it is competent.” 

State vs. Duffy, 128 Mo., 549. 

This evidence was offered for the purpose of affecting 
the credibility not only of the prosecutrix but of an¬ 
other witness called on behalf of the Government to 
corroborate her. It certainly was admissible so far as 
Lydia Ritter was concerned. The question of con¬ 
sent could not enter into the case so far as she was 
concerned. Except by improper innuendo there was 
nothing in the case indicating that she was other 
than a corroborating witness of the real prosecutrix. 
To restrict the cross-examination of Lydia Ritter, and to 
prevent the defendant from showing the jury that she 
was a prostitute, could not have resulted other than to 
the prejudice of the defendant. 

It is quite true that this question has been decided 
differently in different States; but the better rule would 
seem to be the rule laid down by the Supreme Court of 
the United States in the case referred to in 167 U. S. 

In Texas, the court said: 

“The only qualification that we have ever 
placed upon this proposition is that the witness 
may be asked on cross-examination if she is a 
common prostitute, and the party asking the 
question (state or defendant), is bound by the 
answer given and can not call other witnesses to 
impeach her testimony or disprove her answer.” 

State vs. IJall, 66 S. W., 783. 

McCray vs. State, 36 Tex. Crim. Rep., 609. 

McGrath vs. State, 34 S. W., 127. 
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Jones Ev., 3, sec. 842 and sec. 843, 2. 

29 Am. and Eng. Enc. of Law, 805. 

Brittain vs. State, 36 Tex. Crim., 406. 

Wilbur vs. Flood, 16 Mich., 40. 

Thompson on Trials, secs. 404, 459, and 460. 

Greenleaf Ev., secs. 455, 456, and 459. 

The respondent, in a prosecution for rape, may in¬ 
quire of the prosecutrix upon cross-examination whether 
she had intercourse with a certain person at about the 
time of the alleged offense. 

State vs. Johnson, 28 Yt., 513. 

State vs. Reed, 39 Vt., 417. 

People vs. Abbott, 19 Wendell, 190. 

Kid well vs. U. S., 38 D. C. App., 566. - 

In State vs. Hack, 118 Mo., 99, the witness was asked 
if she had not kept girls for prostitution, and the court 
held it was proper to show her vocation and what she had 
been and was engaged in as affecting her credibility, 
citing State vs. Grant, 79 Mo., 113. The charge in this 
case was burglary. 

“One of the recognized modes of impeaching 
a witness is to adduce evidence of his general bad 
moral character, which inquiry is held in this 
State may be extended to evidence of his general 
reputation as to particular vices other than un- 
truthfulness as sobriety or chastity.” 

Sitton vs. Lodge, 84 Mo. App., 208. 

Greenleaf, sec. 461. 

“The crime of rape is not easy to establish. It 
most generally depends upon the testimony of a 
single witness to the actual or alleged commissiom 
of the crime, and unless her testimony is beyond 
question or doubt, or made so by surrounding 
circumstances, there is danger in conviction. 
Hence it is always important to look into the 


conduct and character of the witness, and the 
circumstances that may concur or otherwise give 
her statement of the alleged commission of the 
offense.” 


Lyles vs. U. S., 20 App. D. C., 559. 

5, 6, 7, 11, 16, and 17 Assignments of Error. 

The indictment filed in this case is as follows: 

“In the Supreme Court of the District of Columbia 
Holding a Criminal Term. 

October Term, A. D. 1912. 

District of Columbia, ss: 


The grand jurors of the United States of Amer¬ 
ica, in and for the District of Columbia aforesaid, 
upon their oaths do present: 

That one William Sacks, late of the District 
aforesaid, on the 25th day of October, in the year 
of our Lord one thousand nine hundred and 
twelve, and at the District, feloniously did car¬ 
nally know and abuse a certain Marie Merritt, 
she, the said Marie Merritt, being then and there 
a female child under the age of sixteen years, 
to wit, of the age of twelve years; against the 
form of the statute in such case made and pro¬ 
vided, and against the peace and government of 
the said United States. 

Clarence R. Wilson, 

Attorney for the United States in and/or the Dis¬ 
trict of Columbia .” 


From a cursory glance at the above indictment, it 
will be seen that the pleader stated that “One William 
Sacks . . . at the District,” not mentioning what 

district, whether the District of Columbia, the Eastern 
District of Virginia, or of New York, or of Pennsylvania, 
or of any other place under Federal jurisdiction, and 
leaving for intendment and inference the fact that the 
crime, if crime there was, was committed in the District 
of Columbia. This was not a particular and specific 
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indictment, and the motion made by counsel at the close 
of the Government’s case should have been granted. It 
is certainly well settled that the caption and the com¬ 
mencement of an indictment are not a part of the indict¬ 
ment; that the charging part, the part which advises 
the defendant of the crime with which he is charged, is 
the only thing to satisfy him of what he must meet, 
and yet in this case we find the defendant was put upon 
trial for an offense which is laid “at the district,” and 
had he been acquitted he could hardly have plead former 
jeopardy inasmuch as he did not know, and could not 
have known, from the indictment, where the crime was 
alleged to have been committed. The authorities gen¬ 
erally hold that the failure to properly advise the defend¬ 
ant in the charging part of the indictment is error. 

In the body of the indictment the facts should, in 
general, be stated to have arisen in the county in which 
the indictment is preferred; hence, if a parish or other 
place be stated without naming the county, the indict¬ 
ment is defective. 

1st Chitty Crim. Law, 5th Am. Ed. 

State vs. Beeskove, 34 Mont., 41. 

Eylar vs. State, 37 Tex. Crim., 257. 

Mohan vs. State, 42 Tex. Crim., 410. 

U. S. vs. Marks, 122 Fed., 004. 

In State vs. Williams, 58 Am. Dec., 027, the rule re¬ 
quires that when the county is clearly expressed in the body 
of the indictment where any positive fact is averred, it 
should be stated to have been done “then and there,” 
and this should be repeated to every material fact which 
is issuable and triable. 

The rule is practically unanimous that venue must be 
laid in the indictment or information in all the States in 
this country, except where some special statute provides 
otherwise, and that the caption shall not be taken as any 



part of the indictment or as that where the crime is 
alleged to have been committed. 

Nicholson vs. State, 54 Am. Decisions, 10S. 

State vs. Williams, 58 Am. Decisions, 027. 

Ball vs. U. S., 140 U. S., 118. 

U. S. vs. Howard, 132 Fed., 325. 

People vs. O’Neill, 48 Calif., 257. 


In Mohan vs. State, 42 Tex. Crim., 410, it is said 


“A count in an information which charges 
the rental of property in a certain county and 
State to be used for gaming purposes, is defective 
and insufficient in that it does not charge that the 
rented house was then there situated in said 
countv and State.’' 


In U. S. vs. Marx, 122 Fed., 964, it is said: 

“An indictment alleging that defendants of the 
Eastern District of Virginia, did, at Washington, 
in the District of Columbia, and at Norfolk, in the 
Eastern District of Virginia, and within the 
jurisdiction of this court, conspire, is defective 
in failing to make it clear within what jurisdic¬ 
tion the offense was committed. 

“In an indictment for an offense against the 
statute, the offense may be described in the 
general language of the act; but the description 
must contain all of the particulars essential to 
constitute the offense or crime, in order to advise 
the accused of what lie is charged.” 


In Eylar vs. State, 37 Tex. Crim., 257, it was said: 


“Where an indictment alleges that defendant, 
in the county of N. did rent a house and rooms to 
R., for gaming purposes: 

“Held: The indictment was fatally defective 
in failing to allege the venue; that is, that the 
house rented was in N. county where the prosecu¬ 
tion was instituted. If defendant made a rental 
contract as alleged in N. county, and the house 
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was situated in another county, the venue of the 
prosecution would be in the county where the 
house was situated and not in the county where 
the contract was made.” 

Again the court held, in U. S. vs. Hartwell, 0 Wallace, 
585, that: 

• 

“Where the counts of the indictment under an 

act, prescribing a penalty for embezzlement 

for ‘any president, cashier, teller, director or other 

officer of any bank or banking association* describe 

the defendant only as a clerk in the office of the 

%/ 

assistant treasurer at Boston, the court had 
no jurisdiction of the offense charged.” 

In U. S. vs. Howard, 132 Fed., 325, it was held: 

“In all courts the caption and commencement 
‘are exempt from that rigor which obtains even 
now in matters of substance against amendments 
only, because they are so wholly outside and apart 
from the indictment itself,* they not being a part of 
if, but only an outside record relating to it.” 

Again, in State vs. Tully, 31 Mont., 305, the court 
said: 

“Neither the record nor the evidence is subject 
to inspection to determine whether or not an 
information is sufficient. 

“The sufficiency or insufficiency is determined 
always by the instrument itself." 

People vs. McConnell, 82 Calif., 020. 

Brown vs. Mass., 144 U. S., 573. 

An indictment somewhat similar to the one before us 
will be found in State vs. Beeskove, 34 Mont., 41, which 
reads as follows: 

“In the district court of the 4th Judicial Dis¬ 
trict in and for Missoula County, Montana, on this 
Oth day of September, A. D. 1905, in the name and 
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behalf and by the authority of the State of Mon- 
tana, K. F. W. Beeskove is accused by the county 
attorney of Missoula County, Montana, by this 
information, of the crime of murder in the first 
degree, committed as follows: 

“That said K. F. \Y. Beeskove did, on or about 
the 22d day of June, 1905, wilfully, deliberately, 
feloniously, premeditateclly, and of his malice 
aforethought, make an assault in and upon one 
William Burrig, and a certain gun then and there 
loaded with gunpowder and leaden ball, and by 
him the said K. F. W. Beeskove then and there 
held, he the said K. F. W. Beeskove, did then and 
there feloniously, wilfully, deliberately, premedi- 
tatedly, and of his malice aforethought shoot off 
and discharge at, upon and against the said Wil¬ 
liam Burrig, with intent then and there to kill 
and murder the said William Burrig, and with 
the leaden balls out of the said gun so shot off, and 
discharged, he, the said K. F. W. Beeskove, did 
then and there feloniously, wilfully, deliberately, 
premeditateclly and of his malice aforethought, 
strike, penetrate and wound the said William 
Burrig a mortal wound, of which the said mortal 
wound the said William Burrig did then and there 
die. All of which is contrary to the form, force and 
effect of the statute in such case made and pro¬ 
vided, and against the peace and dignity of the 
State of Montana/’ 

“The charge must be in'ordinary and concise 
language, and so direct as to enable not those of 
learning and experience to understand it, but the 
man of ordinary understanding, for the purpose 
of the information is not only to state jurisdic¬ 
tional facts, but to inform a man of ordinary 
understanding what the charge is. We do not 
think that the information in this case meets 
these requirements, and therefore conclude that 
the district court was in error in not granting the 
motion in arrest of judgment/’ 

The next exception of the appellant was to the ruling 
of the court that the Government had sustained the 
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issues and proved that the crime, it' any, was committed 
in the District of Columbia. The only evidence in the 
case on this point is that it was on an island in the Poto¬ 
mac River below the Aqueduct Bridge. It is most re¬ 
spectfully submitted that the jury could not know 
whether that island was a part of the territory of the 
District of Columbia or not, and without further evi¬ 
dence the court took judicial notice of the fact that such 
an island was part of the territory of the District of 
Columbia, and in the presence of the jury said that it 
was in the District of Columbia. Had the testimony 
been to the effect that the crime was committed on a 
street, without naming the street, would tlie court be 
justified in saying that it was sufficient to show that it 
was committed within the jurisdiction of the court? 

It might be added further that, under the words of 
the indictment “and at the District'’ the Government 
could not only have proved the offense to have hap¬ 
pened at Analostan Island or any other part of the 
United States over which the Supreme Court of the Dis¬ 
trict of Columbia exercises jurisdiction. 
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11 is most respectfully contended that it was error of 
the most grievous kind to allow the Government not 
only to have asked the following question, but to have 
allowed the reply to have been given, and then, after 
counsel for the defense had objected to it, to overrule 
the motion asking for the withdrawal of a juror with the 
simple explanation of the court that ‘‘the jury under¬ 
stands that-questions, are not evidence.” The question 
is as follows: 

“Did you hear in 1910, April, 1910, that he was 
convicted of furnishing liquors to minors? 

A. No; I never heard of such a thing” (Rec., 
pp. 14 and 15). 
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One Joseph Lydane had been called by the defense, 
and stated that he knew the defendant and other people 
who knew him in the community where he lived, and 
that he had never heard defendant’s character discussed. 

The defendant had not taken the stand, although on 
trial for the crime of carnal knowledge, notwithstanding 
which fact the Government was allowed to go into sup¬ 
posed particular acts of his conduct, without any repri¬ 
mand from the court or any instruction to the jury in 
reference to the same. This was prejudicial error of the 
gravest kind. 

In the case of Moulton vs. State, 88 Ala., 117, a case 
which is most ablv reasoned and has been followed in 
decisions bv courts all over the United States, and could 
well be considered as the leading case on the subject, 
the facts were similar to the facts in this case. A witness 
for the defense testified that he knew the general char¬ 
acter of the defendant in the neighborhood and that it 
was very good. On cross-examination, he was asked 
“whether he did not know that the defendant used to 
run away from home for weeks and months at a time, 
and that his father had to send and bring him back,” 
and he answered “yes;” that he knew he used to go off 
for a week or so at a time, and that he used to tell his 
father where he was, but “this is all I ever heard against 
him.” Objection was made properly, which was over¬ 
ruled and an exception taken on behalf of the defendant, 
and the case was reversed upon that point alone, and so 
splendid was the discussion that it is deemed advisable 
to quote it in extenso. 

“The doctrine is too familiar to require support 
from a citation of texts or adjudged cases, that 
character, good or bad, can only be established 
by evidence of general reputation. 

“The issue involved, when it is sought to in¬ 
fluence the verdict of jurors by inviting their 
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consideration of the good character of the de¬ 
fendant, embraces no element of conduct but 
is met and filled by the repute in which the person 
inquired about is held in t he community in which he 
lives. Conduct doubtless is, in all cases, to a 
greater or less degree, the basis of reputation—the 
efficient cause of whatever impression has been 
made on the community, touching the qualities of 
the man; but it is this resultant of conduct and not 
conduct itself—whether regard be had to a general 
course of life or to particular acts—which may go 
to a jury in a given case, to aid them in arriving 
at a just conclusion as to the facts, and in some 
instances, the degree of guilt. 

‘‘The law draws no inferences nor permit* the 
jury to indulge in speculations, as to guilt or inno¬ 
cence in respect to the act charged, from the 
fact that the accused has or has not been guilty 
of other acts—except in certain cases wholly 
foreign to the question of character—or that his 
walk in life has been examplary or the reverse. 
And a witness to character can not speak of par¬ 
ticular acts, or even the course of conduct of the 
person inquired about, but is confined to a state¬ 
ment of general reputation in the neighborhood 
in which he lives. This applies with equal force 
to original and rebutting testimony. The issue 
is good or bad repute and to this each party is con¬ 
fined. 

“Similarly, the cross-examination of a charac¬ 
ter witness must be conducted within the limit 
of this inquiry. The cardinal rule, applicable to 
cross-examination, is that while it may take 
a wider range in the case, than was covered by the 
examination in chief, and even elicit facts not be¬ 
fore in evidence, it must still ‘relate to facts in 
issue, or relevant, or deemed to be relevant 
thereto.’ 

Citing Stoudenmeier vs. Williamson, 29 Ala., 
558. 

“It is manifest that where good or bad repute is 
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the issue, and this issue is incapable of being 
solved either way by evidence of conduct or par¬ 
ticular acts, such evidence is wholly beyond the 
inquiry and irrelevant. The only exception 
to the general rule last stated, which bears any 
relation to the matter we are considering, is that 
irrelevant questions which tend to test the accu¬ 
racy, veracity, or credibility of the witness, may 
sometimes be asked on cross-examination. 

“It is inconceivable that the accuracy or credi¬ 
bility of a witness, who has testified to a fact 
which does not in any degree rest in evidence 
of conduct, can be impeached by any sort or 
amount of proof as to conduct. There is a class of 
questions, which are admissible only on cross- 
examination and are competent solely under this 
exception, but they raise no inquiry as to the 
conduct of the person whose character is in issue. 

“Since it is the opinions of a man’s neighbors 
which constitute the character which may be¬ 
come the subject of judicial investigation, the 
expression of those opinions is often the best and 
most direct evidence of character, addressing itself 
primarily to the mind of the witness, and forming 
the basis of his statement before the jury. 

“So, too, rumors and reports, which the witness 
has heard respecting the man whose character 
he deposes to, naturally serve to form the general 
estimate, and to evidence it to the witness. 

“Opinions therefore, and rumors and reports, 
concerning the conduct or paritcular acts of the 
party under inquiry, are the source from which, in 
most instances the witness derives whatever 
knowledge he may have on the subject of general 
reputation; and, as a test of his information, 
accuracy, and credibility, but not for the purpose 
of proving particular acts or facts, he may always 
be asked, on **ross-exa mi nation, as to the opinions 
he has heard expressed by members of the com¬ 
munity, and even by himself as one of them, 
touching the character of the defendant or de¬ 
ceased, as the case may be, and whether he has not 
heard one or more persons of the neighborhood 
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impute particular acts or the commission of par¬ 
ticular crimes to the party under investigation, or 
reports and rumors to that effect. 

“Our decisions fully sustain the competency 
of this kind of testimony. 

“But this court has never held that it was 
proper, even on cross-examination, to elicit the 
witness’s knowledge of the conduct or of particular 
acts of a defendant or other person whose charac¬ 
ter is involved in the issue; but, on the contrary, 
its expressions, when referred to the facts of the 
cases, are in perfect harmony with all the text 
writers who touch on the point, and with an 
unbroken line of cases, adjudged by court’s 
of last resort, and vvhich are uniform to the effect 
that such evidence is incompetent and inad¬ 
missible.” 

Wharton’s Criminal Evidence, Par. 61. 

Roscoe Criminal Evidence, 7th Am. Ed., 100. 

Wharton Horn., Par. 594. 

Wharton’s Criminal Law, Par. 637. 

Best on Evidence, Par. 261. 

Greenleaf on Evidence, 13th Ed., Par. 25. 

Olive vs. State, 11 Neb., 1. 

Bullock vs. State, 65 N. J. Law, 567. 

Aiken vs. People, 183, Ill., 215. 

State vs. La Page, 57 N. H., 245. 

Paulson vs. State, 118 Wis., 86. 

Boyd vs. U. S., 142 U. S., 450. 

Third Am. <fc Eng. Enc. of Law, 115. 

Reddick vs. State, 5th Southern Reporter, 705. 

Ingram vs. State, 67 Ala., 72. 

Teese vs. Huntington, 23rd How. U. S., 2. 

Commonwealth vs. O’Brien, 119 Mass., 345. 

Peterson vs. Morgan, 116 Mass., 350. 

•Gordon vs. State, 3 Iowa, 415. 

State vs. Arnold, 12 Iowa, 487. 

Regina vs. Rawton, 10 Cox C. C., 25. 
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In Commonwealth vs. O’Brien, 110 Mass., 345, the 
court held: 

“Where a party undertakes to show that his 
reputation is good, or that the reputation of the 
other party or a witness is bad, he can not put 
in evidence the particular acts to prove the gen¬ 
eral reputation he is endeavoring to establish. 
And to meet evidence of general reputation, the 
opposing party may put in evidence to the con¬ 
trary of a like general character. But he can not 
prove particular facts for the reason that a par¬ 
ticular fact does not necessarily establish a repu¬ 
tation or fairly meet the issue as presented, 
and may also raise collateral issues; and for the 
further reason that while a party is presumed 
always to be ready to defend his general reputa¬ 
tion, he is not expected to meet a distinct and 
specific charge/’ 

Peterson vs. Morgan, 110 Mass., 350. 


In Commonwealth vs. Hardy, 2 Mass., 303-18, Chief 
Justice Parsons said: 

• 

‘‘It is not competent for the prosecutor to go 
into this inquiry until the defendant has volun¬ 
tarily put his character in issue, and in such case 
there can be no examination as to particular 
facts.” 


In Regina vs. Rawton, 10 Cox. C. C., 25, an English 
case, which is very ably considered, and is referred to 
in Commonwealth vs. O’Brien, it was held: 

“That a witness to character can not go into 
particular facts to support it.” 

Again it was held in Miller vs. Curtis, 158 Mass., 131, 
that: 

“It is a general rule which has been adhered 
to with great strictness in this Commonwealth 
that, when character is in issue, it may be shown 
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only by evidence of general reputation and not 
proof of specific acts. 

“The principal reason for this rule is that a 
multiplicity of issues would be raised if special 
acts, covering perhaps a lifetime, could be shown.” 

In People rs. Green wall, 108 N. Y., 301, it was held: 

“It is never proper for the purpose of impeach¬ 
ing the character of a party or a witness to call 
witnesses to prove specific acts of dishonesty, 
immorality, or crimes.” 

In Bullock vs. State, Go N. J. Law, it was held: 

“If a person on his trial gives evidence that 
his character is good, it is open for the prosecutor 
by way of reply to prove that the prisoner’s 
character is bad, but evidence of this character 
must be confined to general reputation and par¬ 
ticular acts or specific facts are not admissible, 
either as original evidence or as evidence by way 
of rebuttal. 5th American and English Encyclo¬ 
pedia of Law, 2d Edition, 875, and cases cited in 
the notes. 

In State vs. Gordon, 3 Iowa, 415, it was held: 

“It only remains to inquire whether it was cor¬ 
rect to permit the State on cross-examination 
of a witness who was called as to the good char¬ 
acter of the defendant to go into proof of par¬ 
ticular acts or difficulties on his part, and in per¬ 
mitting this we think the court erred. It is true, 
that in the cross-examination of witnesses, the 
court, in the exercise of its discretion, may per¬ 
mit great latitude, but we apprehend that it 
can not be so far extended as to allow the intro¬ 
duction of illegal and improper testimony. The 
rule permitting this latitude is rather for the 
purpose of testing the memory and credibility 
of the witness than to enable a party to get be¬ 
fore a jury testimony which would be inadmis¬ 
sible if offered in a direct examination of his own 
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witnesses. In this case it appears that the defend¬ 
ant sought to prove his general good character 
as a quiet and peaceable citizen. This he had a 
right to do. The prosecution then asked the wit¬ 
ness if he knew of instances in which defendant 
had been engaged in difficulties with individuals, 
and the State was permitted to go into an exami¬ 
nation of particular instances of difficulties with 
others. This would have been clearly improper 
if offered by the State as direct testimony, and 
we can not conceive it to be any less so from the 
fact that it was drawn out on cross-examination. 
It is evidence of character which is admissible, 
which, of course, is to be confined to the trait of 
character which is in issue, or, as it is expressed, 
by some writers, ought to have some analogy 
and reference to the charge; but the examination 
must be confined simply to the general character 
or reputation, and neither can ask questions as to 
the particular acts or difficulties.*’ 

In Paulson vs. State, 118 Wis., 89, it was held: 

“In criminal prosecutions, evidence against 
the accused should be confined to the very offense 
charged, and neither general bad character nor 
commission of other specific disconnected acts 
whether criminal or merely meretricious, can not 
be proved against him, except where so connected 
with the offense charged that their commission 
directly tends to prove some element of alleged 
offense.** 

In Morrison vs. State, 44 S. W. Rep., 551, it was held 
error to ask the defendant if he was not the same man 
that brutally assaulted one R., when such assault had 
no connection with the case on trial. 

“On a trial for a particular crime the State 
can not aid the proofs against the defendant by 
showing him to have committed another crime, 
eveh after he had put his character at issue.” 

Bishop on Crim. Procedure, 1120. 
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“Yet not even on cross-examination can his 
cause be prejudiced with the jury by evidence of 
any irrelevant guilt.” 

Bishop on Crim. Procedure, 1123-1124. 

The particular trait of character of the appellant 
herein was his sexual morality and not whether he would 
steal, or lie, or deceive, or sell liquor, or do any other 
thing, and to allow the District Attorney to wander 
afield and ask his witnesses had they heard he had been 
convicted of furnishing liquors to minors could not but 
have injured him before the jury. The fact is that he was 
never convicted of furnishing liquor to minors, and there 
was no evidence, and the District Attorney could not 
bring any evidence to substantiate this charge. Cer¬ 
tainly it made him a scapegoat and diverted the minds 
of the jury from the issues in the case. It assumed that he 
had done something which he had not done, and per¬ 
mitted the District Attorney to bring in evidence of a 
fact which was not in evidence. 

9. 

This assignment of error is based upon the fact that the 
court refused to permit Crandall Mackey to testify to a 
conversation which he had with the complaining witness. 
In her recross examination, the complaining witness, 
Marie Merritt, testified that she did not recall having a 
conversation with Crandall Mackey about a week or so 
after Sacks was arrested and before Shanks was ar¬ 
rested, which conversation lasted two hours; that she 
knew Crandall Mackey. In its part of the case, the de¬ 
fense attempted to show that this statement was untrue 
by producing Crandall Mackey as a witness to testify 
that he had such a conversation with the Merritt girl. 
This evidence was rebuttal of her statement*, and was 
ollered for the purpose of affecting her credibility. 
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The court excluded the evidence of Mr. Mackey, and 

%7 ’ 

the jury were not permitted to know that the prosecu¬ 
trix had made a false statement when she said that she 
had no conversation about the case with Crandall Mackey. 
On what theory this evidence was excluded it is hard to 
understand. 

The court gave no intimation as to why the evidence 

« * 

was inadmissible. It can not be claimed that this was a 
collateral issue and that the defense was bound by the 
answer of Marie Merritt, because the conversation 
related to her conduct as complaining witness and to the 
case on trial. 


1 ® 
i & • 

The evidence disclosed that prior to the arrest of the 
appellant the mother of Marie Merritt, after having 
heard the appellant testify against her daughter went to 
the police court and sought a warrant for his arrest; that 
the warrant was refused her; and the warrant on which 
the defendant was arrested was part of the record in the 
case.. The defendant offered to introduce that warrant 
as evidence tending to show the activity of Clyde Am¬ 
brose, the special agent of the Department of Justice, it 
appearing on the face of the warrant that it was issued 
by A. Taylor, a United States Commissioner for the Dis¬ 
trict of Columbia, on the oath and affidavit of Clyde 
Ambrose. We think this evidence was admissible. The 
jury certainly ought to be informed as to how the de¬ 
fendant was brought before them for trial after the 
prosecuting attorney at the Police Court had refused to 
issue a warrant for his arrest. 

13, 14, and IS. 

The group of assignments of error above is for the 
purpose of dealing with the misconduct of the District 
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Attorney before the jury; and in order to arrive at a legal 
determination it is proposed to separate eaeli one of these 
assignments and consider it in turn. 

Mr. Hawken insisted that Mr. O'Shea had examined 
the corroborating witness before this trial at Alexandria. 
While there was no evidence in the case upon that point 
at all so far as Mr. O’Shea is concerned there was evidence 
that the girl had been to Alexandria to testify in another 
case. Seasonable objection was made by counsel for the 
defense, and after Mr. Hawken had stated that Mr. 
O’Shea knew every word of that girl’s story; he knew what 
she knew; he had examined her before the Commissioner. 
This was objected to. A colloquy occurred and Mr. 
Hawken informed the jury that “my understanding was 
he examined her at Alexandria. I will leave it to you 
whether the evidence shows that he examined her at 
Alexandria.” Thereupon a motion was made to with¬ 
draw a juror and the court refused the motion. 

The argument of the District Attorney was harmful, 
to sav the least. Here was a witness who had corrob- 

V 

orated a prosecuting witness, and we find that the 
charge is made before the jury that one of the attorneys 
for the defense knew what she was going to testify; 
knew what she had testified, and notwithstanding that 
fact, he was endeavoring to get her to testify differently. 
That feature might have been passed over, but for the 
District Attorney to comment upon the evidence and to 
comment upon what was not the evidence, and to tell the 
jury despite the fact that he was not under oath what 
his understanding was of the testimony, was prejudicial. 
Who shall say what effect this commenting of his had 
upon the jury? She was a material witness—most 
material—in that she had corroborated the prosecuting 
witness, and yet we find the District Attorney allowing 
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the jury to speculate a sto whether she had been exam¬ 
ined by attorneys for the defense; and furthermore, tell¬ 
ing them what his understanding was, which could have 
no other effect than to convey to the minds of the jury 
that if that were not in the evidence it was an inadvert¬ 
ence that it was left out, because it was a fact. 

It is difficult to imagine a more prejudicial error than 
the one we are now considering. What its effect was 
upon the jury, what influence it had with them, we do not 
know. 

The general rule in reference to statements of this sort 
is found in the case of Waldron vs. Waldron, 156 U. S., 
361, 382-3. 

“We come now to the last contention, which is 
this, that, conceding misuse was made of the 
record and other evidence, yet, as the misuse was 
corrected by the final charge of the court, there¬ 
fore the error was cured. Undoubtedly it is not 
only the right but the duty of a court to correct 
an error arising from the erroneous admission 
of evidence when the error is discovered, and when 
such correction is made, it is equally clear that, as 
a general rule, the cause of reversal is thereby 
removed. State vs. May, 15 N. C., 330; Goodnow 
vs. Hill, 125 Mass., 589; Smith vs. Whitman, 6 
Allen, 562; Hawes vs. Gustin, 2 Allen, 406; Dillin 
vs. People, 8 Mich., 369; Specht vs. Howard, 16 
Wall., 564. There is an exception, however, to 
this general rule, by virtue of which the curative 
effect of the correction, in any particular instance, 
depends upon whether or not, considering the 
whole case and its particular circumstances, the 
error committed appears to have been of so ser¬ 
ious a nature that it must have affected the minds 
of the jury despite the correction by the court. 
The rule and its exception were considered in 
Hopt vs. Utah, 120 U. S., 430, where the foregoing 
authorities were cited, and the principle was thus 
stated by Mr. Justice Field; ‘but, independently 
of this consideration as to the admissibility of 



41 


the evidence, if it was erroneously admitted its 
subsequent withdrawal from the case with its 
accompanying instruction, cured the error. It is 
true that in some instances there may be such 
strong impression made upon the minds of the 
jury by illegal and improper testimony that its 
subsequent withdrawal will not remove the defect 
caused by its admission; and in that case, the 
original objection may avail on appeal or writ of 
error.’ ” 

. The question of the misconduct of the District At¬ 
torney is one that strikes at the heart of the defendant’s 
interest, and so clearly has this court indicated its posi¬ 
tion in matters of this sort that in Pickford vs. Hudson, 
32 App. D. C., 480, it said : 

“It is not for us to say what effect these re¬ 
marks might have had on the jury. There is too 
grave a danger involved in the probable results 
of such an impression to permit of any specula¬ 
tion on our part as to its effect upon the jury. 
The probability of injury and injustice is so great 
as to leave but one safe course for us to pursue and 
that is to grant a new trial (p. 489).’’ 

In Rudd vs. Rounds, 64 Vermont, 432, a letter was ex¬ 
cluded and counsel persisted in talking about the letter to 
get it before the jury, and a new trial was awarded on this 
ground, because of the effect on the jury. 

This Honorable Court has said in United States vs. 
Frisbie, 35 D. C. App., 519: 

“We are no more disposed to indulge in artifi¬ 
cial distinctions in a criminal, than in a civil 
case, but it is nevertheless our duty to see that 
every defendant is properly protected in the rights 
secured to him by the law of the land. While it 
is true that as a general rule a cause of reversal 
is removed, if the trial court withdraws from the 
consideration of the jury objectionable remarks of 
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counsel or testimony improperly admitted (Wash¬ 
ington and G. R. Company vs. Dashiell, 7 App. 
D. C., 507), we think it is an equally well es¬ 
tablished rule that, in a case like the present, 
where the obvious intent of the objectionable 
remarks was to prejudice the jury and where 
considering the whole case it is apparent to the 
appellate court that such a prejudice was likely 
to remain with the jury notwithstanding the at¬ 
tempt of the trial court to remove such prejudice 
it is the duty of the appellate tribunal to award a 
new trial (Waldron vs. Waldron, 156 U. S., 361, 
39 L. Ed., 453, 15 Supreme Court Report, 383), 
and where no attempt is made by the trial court 
to remove the prejudice occasioned by the ob¬ 
jectionable argument, the appellate court will 
not speculate as to its ultimate effect upon the 
jury. The probability of injury and injustice is 
so great as to leave but one course to pursue 
and that is to grant a new trial. Pickford vs. 
Hudson, 32 App. D. C., 480. 

“Applying this rule to the facts of this case it is 
apparent that irrespective of the other questions 
involved it would have been our dutv to have 
granted a new trial because of the misconduct 
of counsel for the Government. 

“Judgment reversed, a new trial ordered.” 

The District Attorney, continuing, stated: 

“Again the defense fell down. They brought 
here witnesses to show the bad character of the 
girls for morality” (Rec., p. 19). 

The court expressly excluded this class of testimony 
after the defense had made repeated efforts to have it 
admitted (Rec., p. 11), in three different instances 
(Rec., p. 13). 

The jury was sitting here in judgment, had seen- the 
defense attempt to show what manner of girls these were, 
had seen the court reject evidence, and then, finally, in 
the closing argument of the District Attorney, had heard 
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him apostrophize the failure of the defense to introduce 
this line of evidence; that they not only had tried to do it, 
but had actually failed to do it. The evidence had been 
rejected by the court, no statement of which had been made 
to the jury, and yet the District Attrney was allowed to 
comment upon the failure of the defense to substantiate 
the fact that these were bad girls. It is true that later on 
in his argument, or after objection had been made, he 
stated that he meant to say for veracity. But what do 
the jury think of this remark; was it not of the most vital 
import that the jury should know? Who can say but 
that lodged in their minds was the fact that these were 
girls of good character; that the defense had attempted to 
besmirch these good characters and had been unsuc¬ 
cessful? What would an average man say of an attempt 
to lower the character of a good girl; and yet the defense 
was not only charged with this failure, but was convicted 
by this jury, perhaps, on account of these very remarks 
of the District Attorney, that the defense had fallen 
down. Certainly the defendant was subjected to a most 
unfair attack, not only subjected, but convicted, and 
received eight years in the penitentiary as the result of 
this conviction. 

The authorities are inclined to the greatest latitude 
and liberality as far as granting new trials where things 
of this sort are concerned. It can not be said that this 
boy received a fair trial when comments of this character 
were permitted to go into the jury box unchallenged, 
and without any regard for his rights. Seldom, if ever, 
has the utter helplessness of a defendant been realized 
as in this case. Here he stood, charged with the com¬ 
mission of another failure, the failure to prove that the 
girls were bad, and he could not move. It had lodged in 
the minds of the jury. It had taken root, and who shall 
say that it was not prejudicial and harmful when there 
was no explanation from the defense, when the defense 
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could make no explanation, for the evidence had been 
rejected. A few of the authorities gathered upon the 
commenting of the District Attorney upon matters not 
in evidence will show how far the courts have gone in 
attempting to check just this sort of error which occurred 
in this case. In Clark vs. State, 23 Texas Court of Ap¬ 
peals, page 200, the court in its opinion stated, after 
reviewing the case, the fact that counsel for the State 
had alluded to certain testimony offered by the State 
which had been rejected by the court. “That this was il¬ 
legitimate argument, was injurious error, and should have 
been promptly and emphatically condemned by the 
court and its injurious tendency, so far as possible, re¬ 
moved from the minds of the jury.” 

Again in Sullivan vs. State, 66 Ala., 48, the defendant 
was convicted of carrying concealed weapons. Counsel 
for the State referred to evidence which had been ex¬ 
cluded as illegal, and the appellate court, in granting a 
new trial, said: 


“But counsel should not be allowed to state 
as facts anything of which they have made no 
proof. Juries, under their oaths, can look only to 
testimony allowed to go before them. True, they 
may draw natural and legitimate inferences from 
the facts developed, but they can go no farther. 
The county court should not have allowed counsel 
to comment on testimony offered, but rejected 
as illegal.” 


In State vs. Jackson, 65 Missouri, 653-654, the court 
very ably said: 

“But all those who have ever engaged in active 
practice know how difficult it is for the court, 
by some such simple reprimand, to eradicate 
from the memories of jurors the evils of such ille¬ 
gitimate statements; like the tares mentioned 
in Holy Writ, which the enemy sowed whilst 
men slept, they become as ineradicable as the 
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good wheat of legitimate testimony, amongst 
which their mischief-hearing seeds are cast. No 
attorney, whether for the State or defense, has a 
right to travel outside of the record, and de hors 
the evidence, appeal to improper motives and 
invoke a verdict on anything but the evidence.” 

In Fox vs. People, 92 III., 72, the court said: 

“It is the*duty of the court on the trial of one 
where his life or liberty is involved, to stop the 
State’s attorney, in his closing argument, when 
he assumes facts not proved and urges them for a 
conviction. Such conduct is unfair to the accused, 
and he should be protected by the court. When 
such unfairness is gross, a conviction, in a doubt¬ 
ful case, should be reversed.” 

In House vs. State, 9 Tex. Court of Ap., 509, the court 
gave utterance to the following: 

“One of the first lessons which a prosecuting 
officer should learn is that the State does not ex¬ 
pect and much less will she tolerate the use of 
any unfair means and arguments to secure the 
conviction of one charged with crime. If a con¬ 
viction of the accused can not be had fairly and 
without urging against him matters outside the 
evidence and foreign to his guilt, then the State 
does not ask and will not have the conviction, 
because it is tainted with, if not founded upon, 
injustice and wrong.” 

In the leading case of Tucker vs. Iienniker, 41 N. H., 
318, which has been followed by decisions all over the 
country, the court stated: 

“Arguments of counsel must be confined to the 
law and evidence in the case under consideration; 
and it is error for the court to permit counsel, in 
the argument of a cause to the jury, to state and 
comment upon facts not in evidence against the 
objection of the other party.” 
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Statements of fact of which there is no evidence are 
error: 

Cross vs. State, 68 Ala., 476. 

People vs. Mitchell. 62 Cal., 411. 

Jenken vs. State, 35 Fla., 737. 

State vs. Comstock, 20 Kan., 650. 

State vs. Hatcher, 29 Ore., 309. 


“Where an advocate states as facts matters 
pertinent to the issue and not in evidence, he 
violates his duty and this may be good ground of 
reversal.” 

Supreme Lodge vs. Jones, 113 Ill. App.,241. 

» 

“Counsel should not comment on facts not in 
evidence.” 


Wells vs. Wells, 45 S. W., 1095, 144 Mo., 198. 


“It is improper for counsel to add by his own 
statement a fact without the authority of an 
oath or evidence to the testimony as submitted 
to the jury.” 

Bradham vs. State, 41 Fla., 546. 

“Failure of counsel for State to keep within 
limits of fair and temperate discussion and the 
range of the evidence of the case, entitles the 
adverse party to an exception which is as potent 
to upset a verdict as any other error committed 
during the trial.” 

State vs. Hairnett, 54 Vermont, 83. 

In Willyard vs. State, 72 Ark., 138. defendant was 
convicted of assault and battery, and in his argument 
before the jury, the prosecuting attorney stated that the 
defendant had been tried before a justice of the peace and 
been convicted and they could see from that what the jury 
thought of the case. Defendant objected to the statement 
and the court sustained it, and the District Attorney 
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repeated it. There was no evidence adduced to sustain 
it. In the course of the trial he told the jury that the de¬ 
fendant in the trial before the Juctice of the Peace 
“winked and nodded” at his little girl Dessie while she 
was on the witness stand testifying. There was no evi¬ 
dence to sustain this assertion. The defendant objected 
and the court sustained the objection, but the District 
Attorney commented upon it. The Arkansas Court 
said his repetition of these matters, after the court had 
sustained the objection, was calculated to impress them 
upon the minds of the jury and cause such jury to decide 
against the defendant; they believing that a jury com¬ 
posed of his neighbors, knowing him and the witnesses, 
were better qualified than themselves to decide what 
credit should be given to the testimony of each witness, 
when in fact the witnesses and testimony might not have 
been the same, and upon that ground the court re¬ 
versed. 

“Failure of court to prevent the prosecuting 
attorney from commenting upon ruled out evi¬ 
dence, entitles accused to a new trial.” 

State vs. Jackson, 95 Mo., 623. 

State vs. Angelo, 96 Ill., 209-14. 

Quinn vs. People, 123 Ill., 333-347. 

People vs. Abell, 113 Mich., 80. 

Exon vs. State,,33 Texas Grim. Rep., 461. 

“The mischief had been done. It is doubtful if 
an express instruction by the court could have 
remedied it. The lodgment in the minds of the 
jury made by the palpably improper and preju¬ 
dicial question put, . . . was by this most 

untimely remark riveted in their brains. The 
subsequent withdrawal of the remark by counsel 
was impotent. It did not rid the remark of its 
most potent inference that it was nevetheless true. 
When counsel indulge in practices so prejudicial 
to the interests of that justice which it should be 
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the delight of courts to uphold, they must abide 
the legitimate consequences.” 

Porter vs. Day, 44 Ill. App., 256. 

“It is true the court, upon the objection being 
made; stopped counsel and told the jury that his 
remarks were improper. . . . How much did 

it avail for the court to tell the jury that the 
remarks of counsel were improper? His words 
had found a lodgment in the minds of the jury, 
spent their force and subserved the purpose for 
which they were uttered, and it were idle to talk 
about removing their effect upon the jury by a 
mere declaration from the court that they were 
improper. As well might one attempt to brush off 
with the hand a stain of ink from a piece of white 
linen. One, in the very nature of things, is just 
as impossible as the other.” 

Quinn vs. People, 123 Ill., 333. 

“The remark was calculated to seriously preju¬ 
dice and injure the defendant with the jury. The 
action of the court in excluding it was very mild, 
and not a sufficient antidote to the poison that had 
been injected into the minds of the jury by the 
use of such language. . '. . The repressive 

powers of a court to prevent such departures from 
legitimate argument of a cause before a jury 
should be vigorously applied. No mere state¬ 
ment, that it is out of order or improper, can 
meet the exigencies of the case. Nothing short of 
such action on the part of the court, and a clear 
satisfaction that the prejudice naturally excited 
by the use of such language, had been removed 
from the minds of the jury, ought ever to rescue 
a case from a new trial on motion of the party 
against whom rendered.” 

Florence, etc., Co. vs. Field, 104 Ala., 471. 
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18 and 19. 

The eighteenth and nineteenth assignments of error 
cover the same point, that is, the refusal of the court to 
grant a new trial on the ground of newly discovered evi¬ 
dence. Counsel is aware that this court has repeatedly 
held that it will not review the action of a trial court in 
refusing to grant a new trial and will not review the action 
of the court on a motion for a new trial unless it appears 
that manifest injustice is done. In this case, it appears 
that the injustice has been done. The motion for a new 
trial contained a mixed question of law and fact. The 
corroborating witness testified as a fact to the specific 
charge against the appellant herein. Then, after the jury 
had returned its verdict, she voluntarily made an affi¬ 
davit that she saw no such thing and that her testimony 
as to having seen it was untrue. That was a material 
piece of evidence and certainly could not have been 

discovered bv the defendant or his counsel before the 
•/ 

Government’s witness condescended to make that affi¬ 
davit voluntarily. The courts have repeatedly held in 
civil cases, even where judgment may have been upon 
false testimony, that when it is discovered to be false, 
a new trial will be granted. 

“Where the plaintiff recovered a judgment for 
personal injuries upon evidence which showed 
that the plaintiff was suffering from permanent 
paralysis it was an abuse of discretion and errone¬ 
ous to refuse to grant defendant’s motion for new 
trial on the ground of newly discovered evidence 
supported by the affidavits of physicians to the 
effect that they had made a physical examination 
of the plaintiff the day before the trial who then 
assumed to be paralyzed in almost every muscle 
of the body . . . and that two days later* 

after the cause had been submitted to the jury 
they again visited the plaintiff and found him able 
to walk about the room.’ 1 

Wells Fargo vs. Gunn, 33 Colo., 217. 
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“When in a controversy over a division line, the 
accuracy of the line established by the verdict 
depends upon three cardinal points, newly dis¬ 
covered evidence that one of those points relied 
upon as a lot corner is not in fact a lot corner but 
the corner of a parcel sold out of the lot and that 
the true lot corner is several rods away and marked 
in a particular way is sufficient to warrant the 
granting of the new trial.” 

Clark vs. Gallagher, 74 Vt., 331. 

“If after the trial of a case a party discovers 
new evidence not merely cumulative but of an 
important and decisive character in connection 
with other evidence excluded by the court for 
want of proof of the fact to be proved by newly 
discovered evidence, and the party has been 
guilty of no negligence in attempting to find new 
proof a new trial will be granted.” 

The C. & St. Louis R. R. vs. Schumacker, 
77 Ill., 583. 

I 

“Where a verdict has been rendered upon a 
promissory note against the maker in favor of the 
plaintiff's intestate and the maker afterwards 
files an affidavit of witnesses that they heard 
the intestate acknowledge the payment of nine 
hundred dollars on the note and filed his own 
affidavit showing that the evidence had come to 
his knowledge since the trial and he had used due 
diligence to discover it, held that the defendant 
was entitled to a new trial." 

Kane vs. Burrows, Adm.,10 Miss., 313. 

The following and many other cases support the con¬ 
tention that a new trial should be granted on the ground 
of newly discovered evidence: 

Cox vs. Mobile, etc., Co. R. Co., 44 Ala., (ill. 
Blewett vs. Miller, 131 Cal., 149. 

Bronson vs. Hickman, 10 Ind., 3. 
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Putnam vs. Woodbury, 68 Me., 58. 

Wattes vs. Howard, 7 Mete. (Mass.), 478. 

Van Riper vs. Dundee Mfg., 33 N. J. L., 152. 

Beers vs. West Side R. Co., 91 N. Y. Sup., 957. 

Moore vs. Coates, 35 Ohio St., 177. 

Ushur vs. Scranton R. Co., 132 Fed., 405. 

Another witness produced by the Government at this 
trial is shown in the affidavit filed in support of the mo¬ 
tion in arrest of a new trial to have admitted that his 
testimony given at the trial was false. The affidavit of 
one of the attorneys in the case shows the difficulties ex¬ 
perienced in getting subpoenaes for witnesses on account 
of the unfair attitude of the Government, there being 
two indictments, in not notifying them a^o which case 
would be tried. The affidavit of the other attorney in the 
case shows that he went into the trial prepared to meet 
a case such as was presented before the Commissioner 
at the preliminary hearing, when the prosecutrix testi¬ 
fied that the act complained of was committed on the 
25th day of October in a barn in Georgetown. Figures 
and measurements had been taken to show that the physi¬ 
cal conditions were such that the act could not have been 
committed in the place and in the manner described by 
her in her testimony at the preliminary hearing, the fact 
being, she testified, that it was committed in the loft 
of the barn, and the barn has no loft. Confronted with 
this situation, with a change of base on the part of the 
Government, and its witnesses, transferring the place 
of the alleged crime from Georgetown to an island in 
the Potomac River, counsel for the defense and the de¬ 
fendant himself were surprised, and it can not now be 
said that due diligence had not been exercised by them 
in seeking the evidence which it now offers. 

It is most respectfully submitted that the court, hav¬ 
ing been informed that two of the Government’s witnesses 
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had told what was false, one admitting that he swore 
falsely out of spite, and the other admitting that she testi¬ 
fied to something she imagined, a new trial should have 
been granted. No effort was made on behalf of the 
Government to file counter-affidavits or to deny the truth 
of the evidence submitted in support of the motion for a 
new trial. 

It is most respectfully urged that the action of the 
trial court in overruling the motion for a new trial was an 
abuse of discretion which should be reversed by this 
court. 

In conclusion, it is most respectfully submitted that 
the appellant herein has not had a fair and impartial 
trial as guaranteed him by the Constitution; that in the 
trial of the capse unfair means were employed and that 
the minds of the jury were inflamed against him by 
improper remarks, innuendo and evidence; that he was 
not permitted to introduce in evidence proper material 
and relevant testimony which would have shown the 
jury the true character of the complaining witness and 
the supporting witnesses; that the court erred in allowing 
the improper remarks of the District Attorney, in the 
commencement and at the conclusion of the trial; that 
each and every one of the exceptions taken by the de¬ 
fendant in this cause were well taken; that each exception 
is a meritorious one; and that on consideration of the 
whole case, the judgment of the trial court should be 
reversed. 

JAMES A. O’SHEA, 

MATTHEW E. O BRIEN, 

JOHN I. SACKS, 

Attorneys for Appellant. 
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Statement of Facts. 

The appellant, William Sacks, was convicted of having 
had carnal knowledge of Marie Merritt, a child twelve years 
and seven months of age. He was sentenced to the peniten¬ 
tiary for eight years. Marie Merritt and Lydia Ritter, who 
was fourteen years of age, were asked July 4, 1912, by ap- 
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pellant to take a boat ride with him. The girls consented 
and Sacks hired a boat and took them rowing in it. The 
appellant rowed the boat towards the long bridge and then 
turned the boat around and asked the girls “if they would 
go on the island with him,” and said, “he wanted to have 
something to do with us.” When the boat reached the island 
the trio got out and appellant made the following statement 
to the girls: “Asked if we (the girls) would do it. Said 
he would not take us back unless we did. Said he would 
give us a dollar.' After the appellant made these state¬ 
ments the two girls and he “went up in the weeds.” The 
appellant while in the weeds had sexual intercourse with the 
Merritt girl. The Government did not attempt to show 
that the appellant also had sexual relations with the older 
girl. The Merritt girl testified, without objection on the part 
of appellant, that when the sexual act with her was com¬ 
pleted the appellant “told Lydia that it was her turn.” On 
the way back to the boathouse appellant gave Lydia a dol¬ 
lar and told her to divide it up and that he would give 
them the other fifty cents that night. The girls called that 
same night at the appellant’s place of business and received 
the money. 

The defense was twofold: First, that the appellant could 
not have been guilty of the offense because of his excellent 
reputation for morality; and second, that the appellant at 
the time that he was alleged to have had carnal knowledge 
of the Merritt girl was suffering from gonorrhoea and could 
not have had intercourse with the girl without infecting her. 
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ARGUMENT. 

First Assignment of Error. 

The first assignment of error relates to alleged improper 
remarks of the Assistant District Attorney in the opening 
statement to the jury. 

The statements complained of were in strict accordance 
with the evidence. The statement objected to was that “he 
hired a row boat and took the girls in it and rowed them 
down near to the Long bridge, and then made improper 
suggestions to them, and then turned the boat and came 
back to an island, Analostan Island.” The bill of excep¬ 
tions shows that the appellant did hire a boat; that he took 
the girls in it; that he rowed them nearly to the Long 
bridge; “that on the way the defendant asked them if they 
would go on the island with him, that he said that ‘he 
wanted to have something to do with us’ ” (Rec., pp. 10, 12). 

Counsel, in the opening statement, would have misstated 
the facts if he hpd told the jury that appellant took only 
one girl in the boat. It would have been at variance with 
the proof if the jury had been told that he made an im¬ 
proper suggestion to only one of the girls. The language 
employed by the appellant had to be correctly stated to the 
jury. The appellant addressed both girls and told both of 
them at one and the same time that he wanted them to go 
on the island. He addressed both girls while they were 
together, using the plural number. There was no way of 
telling the jury that he asked one only to go to the island 
for the purpose mentioned. After geting to the island the 
Ritter girl testified that appellant “asked if we would do it. 
Said he would not take us back unless we did. Said he would 
give us a dollar, after which we went up in the weeds, Lydia, 
him and I” (Record, page 12). The appellant’s statements 
relating to the proposed immoral act were certainly admis- 
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sible, and the Government was required to prove them. 
The appellant did not single out one of the girls and tell 
her that he wanted to have intercourse with her, and that 
he would not take her back if she refused, but he made 
these statements to both ?f the girls at one and the same 
time and in the same breath. There was no evidence as to 
any offense with the Ritter girl except such as was involved 
in the statements of the appellant relating to his conduct 
with the Merritt girl. The appellant was responsible for his 
own statements. The words of the appellant tending to 
prove him guilty of the crime for which he was tried were 
not rendered inadmissible merelv because they tended to 
prove him guilty of still another offense. If there had 
been another count in the indictment charging the appel¬ 
lant with having known carnally the Ritter girl, the Gov¬ 
ernment would probably have had the right to introduce 
evidence under the count, because, as was said in the case of 
Pointer vs. U. S., 151 U. S'., 389-404, there was such close 
connection between the two offenses in respect of time, place 
and occasion, that it was difficult, if not impossible, to sepa¬ 
rate the proof of one charge from the proof of the other. 
This court, in the case of Kidwell vs. U. S., 38 App. D. C., 
566, recognized the right of the Government to join two 
offenses of this nature when they arise out of the same 
transaction and depend upon the same proof. We, how¬ 
ever. kept from the mind of the jury all testimony relating 
to whatever took place in the bushes between appellant and 
the Ritter girl, and permitted only such statements of the 
appellant to come before the jury as were necessary for a 
proper presentation of the case against appellant growing 
out of his relations with the Merritt girl, and therefore 
there was nothing improper in the remarks of counsel in the 
opening statement. 
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Second Assignment of Error. 

The second assignment of error is covered by the first as¬ 
signment. It relates to the introduction of testimony in 
support of the opening statement that the appellant hired a 
rowboat, had taken the girls in it and had made improper 
suggestions to them. 

The statement in appellant’s brief that the court permit¬ 
ted the District Attorney to bring repeatedly before the 
minds of the jury the fact that appellant had had inter¬ 
course with both of the girls is not supported by the record. 
The fact that the appellant had had intercourse with the 
Ritter girl was not proved at the trial and is not shown by 
the bill of exceptions. 

Again, counsel has gone outside the record by stating 
that the appellant is a “youth of 20.” There was no evi¬ 
dence at the trial and there is no statement in the bill of 
exceptions to indicate the age of appellant. 


Third, Fourth and Tenth Assignments of Error. 

The third, fourth and tenth assignments of error are 
based on the action of the trial court in restricting the cross- 
examination of the complaining witness and Lydia Ritter. 
The appellant attempted to show that the girls had been 
“running around improperly with men and having inter¬ 
course for money.” The court excluded this offer. Before 
entering upon discussion of the action of the court we de¬ 
sire to call to the attention of this court the statement in 
appellant’s brief, on page 21, which is as follows: “Here 
the prosecuting witness believed that her liberty was taken 
from her by the Juvenile Court on the testimony of the 
boy she was prosecuting.” This statement is unsupported 
by the record. The bill of exceptions at page 11 shows the 
following: 
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“Witness (Marie Merritt) admitted at the trial before 
the Juvenile Court that she would be glad to have seen him, 
the defendant, hanged, but that now she did not feel that 
way, but that she thought now he ought to be punished 
as well as she.” This is the only statement in the bill of 
exceptions relating to the trial at the Juvenile Court. 

Both of these girls were under the age of consent. It 
is clearly inconsistent to contend that an act of a girl affects 
her credibility, when the law says she it too immature to 
comprehend its meaning and gravity. When a man has 
knowledge of a girl under the age of sixteen she is a victim 
and not an accomplice. She is made by the law incapable of 
consenting to her own defilement. The crime is committed 
against her and not with her. In this case appellant did not 
attempt to prove the reputation of the girl for chastity. 
Even if he had, such evidence would not have been admis¬ 
sible in the case. Counsel merely offered to prove specific 
acts of intercourse. The authorities are unanimous in hold¬ 
ing that specific acts can not be shown, and by the great 
weight of authority the reputation of a girl who is under 
the age of consent for morality can not be shown. Appel¬ 
lant cites in support of his contention that the evidence w r as 
admissible the case of State vs Duffy, 128 Mo., 549. The 
question under consideration was not squarely before the 
court in the Missouri case, and the statement in the opinion 
of the court that evidence of bad reputation for chastity is 
admissible in cases where the girl is under age to affect her 
credibility is obiter. The case of State vs. Whitesell in 142 
Mo., 467, is directly in point and shows that it is not com¬ 
petent to ask a girl under the age of consent if she had had 
sexual intercourse with other men prior to her carnal knowl¬ 
edge of the defendant. At page 472 of said case the court 
says: 

“The rule as announced in a recent work on crim¬ 
inal law is as follows: ‘As evidence of unchastity 
on the part of prosecutrix goes to the question of 
consent, it is immaterial in a prosecution for having 
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carnal knowledge of a girl under the age of consent. 1 
1 McClain on Crim. Law, Sec. 460. In the case of 
People vs. Johnson, 106 Cal., 289, the court said: 
‘While, as a general rule, both the general reputation 
of a prosecutrix for unchastitv and particular acts 
of unchastitv may be proven in a criminal action, 
involving an intent to commit rape, yet where the 
prosecuting witness is under the age of consent, no 
evidence either of general reputation or specific acts 
of unchastity is admissible, either as going to the 
question of consent, or as to the credibility of her 
testimony in its entirety.* 

“In the case of People vs. Abbott, 97 Mich., 484, 
the court said: ‘Respondent was convicted of the 
crime of rape upon one Annie Punderson, a girl 
ten years of age, in the Superior Court of Grand 
Rapids. Several errors are assigned. First, that the 
court erred in excluding the testimony of the girl, 
Annie Punderson, as to her having had carnal in¬ 
tercourse with other men prior to the time of the 
alleged offense. The statute provides: “If any per¬ 
son shall ravish and carnally know any female of 
the age of fourteen years or more, by force and 
against her will, or shall unlawfully and carnally 
know and abuse any female child under the age of 
fourteen years, he shall be punished by imprison¬ 
ment in the state prison for life or for any term of 
years; and such carnal knowledge shall be deemed 
complete upon proof of penetration only.” In Peo¬ 
ple vs. Glover, 71 Mich., 303, the case was brought 
under this statute, and error was alleged upon the 
refusal of the court to allow the respondent to show 
that the reputation of the girl for chastity was bad. 
It was held that the statute having fixed the age of 
consent at fourteen years, it would be no answer to 
the charge that she had a bad reputation for chastity. 
The ruling of the court in the present case excluded 
the inquiry as to whether she had had sexual inter¬ 
course with other men prior to that time, and was 
correct, for the reasons given in People vs. Glover, 
supra. The offense is in unlawfully and carnally 
knowing a female child under the age of fourteen 
years, and it is no less an offense, within the terms 
of the statute, if the child has had intercourse with 
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other men prior to that time. The court was not in 
error in excluding the evidence. * * * If the 

girl had been of the age of consent, it might be com¬ 
petent to admit evidence of her general reputation 
for chastity, as bearing upon the probability of her 
story, but specific acts of unchastitv could not be 
inquired into. People vs. McLean, 71 Mich., 309. 
But here the law conclusively presumes that the girl 
could not give her consent, and every act of inter¬ 
course with her would be a crime committed against 
her, and such acts could not, therefore, affect her 
credibility. Her reputation for truth and veracity 
could be inquired into in the same way as could that 
of an adult, but she could not be impeached by her 
acts of intercourse.* 

“Our conclusion is that no error was committed 
in the ruling of the court in this regard.” 

In the case of People vs. Gray, 251 Ill., 431, the court 
says at page 442: 


“It is further insisted that the trial court wrong¬ 
fully excluded evidence as to the reputation of the 
complaining witness for chastity. The general repu¬ 
tation of the prosecuting witness as to chastity is 
admissible when she is above the age of consent,— 
not as affecting her general reputation for truth and 
veracity, but because it would be more probable that 
an unchaste woman would consent to an act of sexual 
intercourse than one whose character was above re¬ 
proach. This class of evidence goes to the question 
of consent only. When the prosecuting witness is 
under the age of consent the question of her chastity 
cannot be material. If she is too young to consent 
to the intercourse, it is no answer to sav that her 
reputation as to chastity is bad. Both text books and 
decisions are a unit in holding that all evidence re¬ 
lating to the chastity of the prosecuting witness 
should be excluded when she is under the age of 
consent.” 
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In the case of State vs. Smith, 18 S. Dak., 341, the court 
says at page 343: 

“For the avowed purpose of disgracing the prose¬ 
cuting witness, and with a view to discrediting her 
testimony, she was interrogated on cross-examination 
with reference to being a common prostitute, infected 
with the disease above mentioned, and was asked, in 
substance, if she had not complained to the mayor 
and chief of police, and given them the names of a 
large number of men with whom she had been sexu¬ 
ally criminal. Such inquiry, as well as testimony of 
similar character, sought to be elicited from other 
witnesses, being improper, and subject to the objec¬ 
tion interposed by counsel for the state, there is no 
merit in the contention that its exclusion was errone¬ 
ous. Under our statute it is rape to carnally know 
a female child under the age of 16 years, either with 
or without her consent, and no evidence of specific 
acts of similar unchaste conduct with one other than 
the accused is admissible to show consent, or for 
the purpose of further disgracing the child, or as 
bearing upon the credibility of her testimony.” 

In the case of People vs. Johnson, 106 Cal., 289, at page 
293, the court says: 

“The prosecuting witness is under the age of con¬ 
sent, and for this reason evidence either of general 
reputation or specific acts would seem to be imma¬ 
terial. * * * If this class of evidence was ad¬ 

missible as going to the credibility of the testimony 
of the prosecutrix in its entirety, then it would be 
equally admissible as against the veracity of any fe¬ 
male who might be called upon to give evidence in 
a case. Yet no such principle is recognized any¬ 
where.” 

In the case of State vs. Hilberg, 22 Utah, 27, the court 
at page 38 says: 

“The prosecutrix was under the age of consent. 
Sexual intercourse with her constituted an offense 
under the statute, whether she consented or not. Her 
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good or bad character for chastity, as affecting the 
crime charged against the defendant, was not in is¬ 
sue, although her general reputation for truth and 
veracity was. The testimony offered was incompe¬ 
tent. So, specific acts of unchastity on the part of 
the young woman were not admissible.” 

To the same effect are State vs. Stimpson, 78 Vt., 124; 
People vs. Glover, 71 Mich., 303-307; Kid well vs. U. S., 
38 App. D. C., 566-571. 

From the foregoing it is clear that the evidence offered 
as affecting the credibility of the Merritt girl was properly 
excluded. The Ritter girl was under the age of consent, 
being only fourteen, and the evidence offered to affect her 
credibility was also properly excluded. It is illogical to 
contend that while evidence cannot be offered of specific acts 
of intercourse, or that the girl had a bad reputation for 
chastity, when she is prosecutrix, yet such evidence is ad¬ 
missible to affect a girl's credibility when she is a mere 
witness. There is more reason for admitting the evidence 
as to the reputation of the prosecutrix than there is for ad¬ 
mitting it as to a witness, because the prosecutrix has a 
deeper interest in the result of the case than could any 
witness that might be called, excepting the defendant. 
There can not be one rule of evidence to govern the admis¬ 
sibility of testimony to affect a girl’s credibility when she is 
a prosecutrix and another when she is a witness and not 
the prosecutrix. 

Fifth and Eleventh Assignments of Error. 

The fifth and eleventh assignments of error relate to the 
refusal of the court to direct a verdict of “not guilty” on 
the ground that there was a variance between the allega¬ 
tions of the indictment and the proof. The Government 
was not bound by the date set forth in the indictment on 
which it was alleged the crime was committed. In the case 
of Yeager vs. U. S., 16 App. D. C., 356, this court said: 
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“The rule is well established that in criminal pros¬ 
ecutions general proof of any day before the finding 
of the indictment and within the period of limita¬ 
tions will be sufficient, Ledbetter vs. U. S., 170 U. S., 
606-612; Lauer vs. D. C., 11 App. D. C., 453. The 
statute creating this offense does not require proof of 
the commission of the act on the particular day 
charged in the indictment, or upon any other day 
certain, and there is nothing in the nature of the 
offense itself that requires it to be made an excep¬ 
tion to the general rule. The possibility of preju¬ 
dice to the defendant is no greater in this than in 
many other cases where the penalty is severe. His 
protection lies in the requirement that the actual 
commission of the offense shall be proved beyond a 
reasonable doubt. To go further and require proof 
also of the particular day with the same degree of 
certainty would raise a serious impediment to the 
enforcement of the law for which no sound reason 
can be assigned.” 

The Yeager case, supra, was one in which the defendant 
had been convicted of carnal knowledge. In the present 
case a day certain was fixed by the testimony and all the 
evidence in the case was limited to that day. The defendant 
heard the opening statement of counsel, and if he was taken 
by surprise or if he was not prepared to proceed with the 
trial he could have at that time made a motion for a con¬ 
tinuance or asked the Government to specify. Counsel in 
their brief say that the Government did not tell them which 
of the indictments it intended to try. Counsel for the ap¬ 
pellant were not misled by the District Attorney, because 
counsel for appellant were told that the Government ex¬ 
pected to try both indictments together. It was our inten¬ 
tion to have the court consolidate them and dispose of 
both of them at once, but after reflection it was thought 
that, in view of the decision of this court in the Kidwell 
case, it might possibly be unwise, because the court in the 
Kidwell case said that two crimes should not be tried at the 
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same time when one tends to corroborate the other. These 

considerations moved the District Attorney to try merely 

one of the cases. That counsel were not misled and that 

the interests of the defendant were not prejudiced is shown 

by the statement in appellant’s brief that counsel for him 

summoned the witnesses to testify under both indictments. 

«/ 

Therefore we can see no reason for his complaint. Appel¬ 
lant does not contend that he could have offered any othei 
evidence in addition to that which was introduced at the 
trial, even* if the date in the indictment had been July 4th 
instead of October the 25th. If a new trial were granted, 
there has been no showing made that any witnesses could 
he called to the stand who did not testify in the present case. 
The affidavits filed by appellant’s counsel show that the 
appellant did take the girls in a rowboat on the day men¬ 
tioned in the proof and did take them to Analostan Island, 
and that the only person that knew anything about what 
took place between the appellant and the Merritt girl was 
Lydia Ritter. It is a novel proposition that a defendant 
may have intercourse with a twelve-year-old child several 
times and then require the Government to direct its proof 
to whichever occasion he selects. 

t 

Sixth Assignment of Error. 

Under this assignment of error the appellant contends that 
the Government failed to prove that the offense was com¬ 
mitted in the District of Columbia. The evidence showed 
the offense was committed on Analostan Island. We proved 
that the said island is in the Potomac River, between the 
Aqueduct and Long bridges. Judicial notice is taken by 
courts of the boundaries of the territory over which they 
have jurisdiction, and also take notice of whatever ought 
to be generally known within the limits of their jurisdic¬ 
tion. In the case of Seufferle vg. McFarland, 28 App. D. 
C., 94, this honorable court took judicial notice of the falls 
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in the Potomac River; and, we submit, judicial notice should 
be taken of the fact that Analostan Island in the District 
of Columbia. 


Seventh Assignment of Error. 

The appellant contends that the court erred in holding 
the indictment sufficient. The indictment is as follows: 

“Indictment. 

“Filed in Open Court December 13, 1912. J. R. 
Young, Clerk. 

“In the Supreme Court of the District of Columbia. 

“Holding a Criminal Term, October Term, A. D. 
1912. District of Columbia, ss: 

“The Grand Jurors of the United States of Amer¬ 
ica, in and for the District of Columbia aforesaid, 
upon their oath, do present: 

“That one William Sacks, late of the District 
aforesaid, on the twenty-fifth day of October, in the 
vear of our Lord one thousand nine hundred and 
twelve, and at the District, feloniously did carnally 
know and abuse a certain Marie Merritt, she the said 
Marie Merritt, being then and there a female child, 
under the age of sixteen years, to-wit, of the age of 
twelve years; against the form of the statute in such 
case made and provided, and against the peace and 
government of the said United States. 

“CLARENCE R. WILSON, 

“Attorney of the United States in 

and for the District of Columbia” 

It is contended by appellant that the indictment does not 
with sufficient certainty state that the crime was committed 
in the District of Columbia. From the indictment it is 
clear that the defendant was advised that he was charged 
with having committed an offense in this District. The 
indictment shows that it was returnable by the grand jurors 
of the United States for the District of Columbia and in 
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the charging part thereof it says that one William Sacks, 
late of the District aforesaid, and the District aforesaid was 
the District of Columbia, so therefore, in the charging part 
of the indictment the District of Columbia is mentioned, 
and then the indictment continues, “On the twenty-fifth 
day of Octol>er, in the year of our Lord one thousand nine 
hundred and twelve, and at the District. 7 At what district? 
It seems to us that it can not be contended that another 
district than the District of Columbia was meant, and that 
when the word “District* 7 is used in such close proximity to 
the District previously mentioned it necessarily relates back 
and refers to the same District. The defendant does not 
contend that he was misled into believing that it was some 
other district than the District of Columbia. There is abso- 
lutelv nothing to indicate that any district other than the 
District of Columbia was meant. 

Eighth Assignment of Error. 

* 

This assignment of error relates to a question asked a 
witness in cross-examination who had testified that the ap¬ 
pellant had a good reputation for morality. 

Again counsel have gone outside of the record in making 
the following statement on page 37 of the record : 

"The fact is that he was never convicted of furnishing 
liquor to minors, and there was no evidence, and the Dis¬ 
trict Attorney could not bring any evidence to substantiate 
this charge.” 

We feel called upon, in view of this statement, to incor¬ 
porate in this brief so much of the record of appellant as 
bears on the question under consideration, w T hieh we had 
in our possession at the time the question was asked, and 
we might say further that before asking the question we 
summoned Detective Guy Walsh, connected with the Sev¬ 
enth Precinct, to identify the defendant as the same person 
mentioned in the record. The record is as follows: 
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“Washington, D. C., December 17, 1912. 

“Record of William Sacks, White, as Indicated by the 
Record of Arrests of the Metropolitan Police De¬ 
partment of the District of Columbia. 

“April 8, 1910, charged with furnishing liquor to 
minors; complainant, J. D. McQuade; officer, Mc- 
Qiiade; disposition, personal bonds; Precinct No. 7.” 

The witness who had testified to the alleged reputation of 
the defendant for morality was asked the question: “Did 
you hear that the defendant had been convicted of furnish¬ 
ing liquor to minors?” The Government had a right to 
find out the basis for the testimony of the witness that the 
appellant had a good reputation for morality and had the 
right to find out whether the witness had heard that the 
appellant had been convicted of selling liquor to minors, 
because, if he had heard that, it would go to the weight that 
should be given by the jury to the statement of the witness 
that the appellant had a good reputation. When the witness 
said that he had not heard it and when the defendant failed 
to take the stand there was no way that the Government 
could prove that the defendant had been convicted of sell¬ 
ing liquor to minors. When the witness answered that he 
had not heard that he had been so convicted, why, then the 
fact that he had been could not affect the weight to be 
given the testimony of the witness. If the appellant had 
taken the stand we could have asked him if he had been 
convicted of selling liquor to minors, as affecting his credi¬ 
bility, but the mere fact that we had asked the question 
and the witness had said that he had never heard it did not 
give the Government the right to introduce in evidence the 
record of the appellant. We thought at the time, and still 
think, that selling liquor to minors was an act which re¬ 
flected upon the question of the appellant’s morality, be¬ 
cause furnishing youths with intoxicants tends to corrupt. 
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Ninth Assignment of Error. 

This assignment is based upon the refusal of the court 
to permit Crandall Mackey to testify that he had had a 
conversation with the complaining witness. 

The record shows, at page 11, that the Merritt girl was 
asked on cross-examination if she did not recall having had 
a conversation with Mr. Crandall Mackey about a week or 
so after Sacks was arrested and before Shanks was arrested, 
which conversation lasted about two hours. She replied 
that she knew Crandall Mackey, but that she did not have 
any conversation with Crandall Mackey at all. The de¬ 
fense offered to show by Crandall Mackey that she had had 
such a conversation with him. What possible difference 
did it make, so far as the issues of this case were concerned, 
whether she had had one or many conversations with Mr. 

«s 

Mackey? There is nothing in the question to indicate that 
the subject of the conversation was the relations of Sacks 
with the witness. The question does not disclose that the 
inquiry was made with reference to the issues involved in 
this case or that the name of Sacks was even mentioned 
during the conversation. We are at a loss to know for what 
purpose this evidence could have been offered. It was an 
immaterial point brought out on cross-examination, and in 
such a case the defendant is bound by the answer. 

Tenth Assignment of Error. 

This assignment of error is covered by the fourth assign¬ 
ment. 

Eleventh Assignment of Error. 

This assignment of error is covered by the fifth assign¬ 
ment. 
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Twelfth Assignment of Error. 

The twelfth assignment of error relates to the refusal of 
the court to admit in evidence the warrant upon which the 
appellant was arrested. 

The reason assigned for offering the warrant in evidence 
was that the appellant desired to show the activity of Mr. 
Clyde Ambrose, an agent of the Department of Justice, in 
the case. Mr. Ambrose was not called as a witness on the 
part of the Government. He was called to the stand by 
appellant and after being shown a paper, which was the 
warrant, testified that it bore his signature. 

Again counsel go outside the record when they say the 
mother of Marie Merritt, “after having heard the appellant 
testify against her daughter, went to the police court and 
sought a warrant for his arrest.” 

There is nothing in the record to show either that the 
appellant testified against the girl at the Juvenile Court or 
that the mother was present at the time. 

Are we to understand that counsel contend that the ap¬ 
pellant testified before the Juvenile Court that he had had 
immoral relations with the girl. If he did not so testify, 
then why should the mother, if she w r as present and heard 
his testimony, have sought to obtain a warrant for his arrest 
on a charge of carnal knowledge? 

It made no difference who swore out the warrant; it was 
the duty of the agent of the Department of Justice to ferret 
out crimes of this nature and bring to justice the guilty 
parties, and is a sw T orn officer of the law to be condemned 
for doing his duty? 

How could it reflect on the issues of the case by showing 
that a person who had not testified in the case had sworn 
out the warrant on which appellant was arrested? If the 
agent had testified on behalf of the Government then it 
might have been material to show that he was unduly acti r e 

3x 
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in prosecuting the case. Such evidence would probably have 
been admissible as affecting the weight of his evidence, but 
not having been a witness, there was no possible ground for 
the admission of the warrant in evidence. 

Thirteenth and Fourteenth Assignments of Error. 

These assignments of error relate to alleged misconduct 
of counsel for the Government in arguing the case before 
the jury. 

The first statements complained of are as follows: 

“That Mr. O’Shea knew every word of that girl’s (Lydia 
Ritter’s) story, he knew what she knew, he had examined 
her before the commissioner.” 

The record shows that the Ritter girl did testify before 
the commissioner in Alexandria, but failed to show who had 
examined her. The counsel for the Government, knowing 
that Mr. O’Shea had examined the Ritter girl in the trial, 
thought that he had also examined her at Alexandria before 
the commissioner, and erroneously stated that the record 
showed it. 

This one sentence is taken from an argument and there 
is nothing to indicate in what connection it was used. Coun¬ 
sel for appellant sav in their brief, at page 39: 

“And we find that the charge is made before the jury 
that one of the attorneys for the defense knew what she 
was going to testify, knew what she had testified, and not¬ 
withstanding that fact, he was endeavoring to get her to 
testify differently.” 

This statement of counsel is entirely unsupported by this 
record, and is not justified by the stenographic report of the 
trial. If such had been the purpose, counsel for appellant 
would have put into the bill of exceptions the statements 
of the Assistant District Attorney which preceded and suc¬ 
ceeded the sentence in question. 

It is apparent that such could not have been the pur- 
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pose of the Government’s counsel, because how did he say 
Mr. O’Shea learned the story of the Ritter girl? Not clan¬ 
destinely or improperly, but in a public courtroom. 

The Assistant District Attorney was not allowed to fol¬ 
low up the statement and show his purpose in making it. 
The question resolved itself to this: Was the appellant prej¬ 
udiced by the bald and unexplained statement being made 
to the jury that Mr. O’Shea had examined before the com¬ 
missioner the Ritter girl and knew her story before she 
came on the stand? We submit not. It is a fact generally 
known that counsel for defendants have a right to interview 
and examine the witnesses who are to testify against the de¬ 
fendant. Surely no harm could be done a defendant bv 
merely stating to the jury a fact so commonly known. 


f 

Fifteenth Assignment of Error. 

The fifteenth assignment of error relates to a lapsus linguse 
of the District Attorney in saying “morality” instead of 
“truth and veracity.” The record shows the following: 

“Mr. Wilson: Again the defense fell down. They 
brought here witnesses to show the bad character of 
these girls for morality. 

“Mr. O’Brien: Now, if your honor please, I move 
that a juror be withdrawn and the case continued, on 
account of the improper remarks of the District At- 

tornev. The fact is that the court excluded evidence 

«/ 

as to the reputation of the girls for morality. 

“Mr. Wilson: I should have said for truth and 
veracity. 

“The Court: The jury will understand that they 
are not to regard any statements made by the Dis¬ 
trict Attorney unless there is evidence in the case, 
and I will say, that there is no evidence in the case 
regarding the reputation of the girls for morality. 
I do not think any harm has been done.” 
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As soon as the attention of the District Attorney was 
called to the mistake he immediately corrected it and told 
the jury he should have said for truth and veracity. In 
view of the correction made right at the time, how can it 
be seriously contended that the appellant was harmed? In 
addition to the disclaimer and correction by the District 
Attorney, the court also old the jury that there was no evi¬ 
dence in the case regarding the reputation of the girls for 
morality. That the appellant was not harmed we think is 
too plain for argument. 

Apropos of this objection we wish to quote the language 
of Justice Sherwood in the case of State vs. Emory, 79 Mo., 
at 463: 

“Prosecuting attorneys are now so ‘cabin’d, cribb’d, 
confin’d,’ that they are really afraid to make an ef¬ 
fective speech; to indulge in just and fierce invec¬ 
tive against a criminal, lest if a verdict be won for 
the state the judgment will be reversed. Every term 
of this court the changes are rung on improper re¬ 
marks made by the prosecuting attorney. It is high 
time that this ‘point, no point’ should cease to be 
pressed upon our attention.” 

Sixteenth and Seventeenth Assignments of Error. 

“ • . - I 

\ 

These assignments of error are covered by the seventh 
assignment. 

I 

Eighteenth and Nineteenth Assignments of Error. 

These two assignments are based on the refusal of the 
court to grant a motion for a new trial on the ground of 
newly discovered evidence. 

What is the new evidence? We assert that the new evi¬ 
dence strengthens the Government’s case. From the affi¬ 
davits filed in support of the motion, we find that the evi¬ 
dence of the United States was true. The affidavits show 
that appellant did hire a boat; that he took the girls row- 
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ing; that he took them to Analostan Island; that he took 
them to the bushes, and that he went into the bushes with 
Marie Merritt. The affidavit filed by appellant of the Rit¬ 
ter girl concludes, “When I said Willie and Marie had im¬ 
proper relations I believed I was telling the truth, but I 
did not see them do it.” 

Why should appellant take girls to an island; take them 
to bushes on the island and then go into the bushes with 
one of them and remain with her there for a short period 
of time? Is not the mind driven to the conclusion that he 
took the girl with whom he was in the bushes to the place 
for immoral purposes? From the facts set up in the affi¬ 
davits in support of the motion for a new trial can there be 
any doubt of appellant’s guilt? The testimony of Walker 
tended to prove the relations that had subsisted between ap¬ 
pellant and the Merritt girl previous to the day when the 
crime was committed. His testimony was greatly shaken 
on cross-examination at the trial, and could have had very 
little, if any, weight with the jury. 

In the case of West vs. U. S., 20 App. D. C., 347-350, this 
honorable court says: 

“We have so repeatedly held in this court that the 
action of the trial court upon a motion for a new 
trial is not the subject of review here, that we must 
suppose that the assignment of error made in that 
regard in this case was made through inadvertence. 
Such assignment, of course, cannot be considered.” 

It is respectfully submitted upon the whole record that the 
judgment of the lower court should be affirmed. 

CLARENCE R. WILSON, 

U. S. Attorney, D. G.; 

S. McCOMAS HAWKEN, 

Ass't U. S. Attorney . 
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